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CONSTITUTIONALITY OF STATE REGISTRA- 
TION OF INTERSTATE AIRCRAFT 


Epwin F, ALBERTSWORTH* 


New legal and constitutional problems continually confront our 
budding industry of air transport, and it is probable that posterity 
will look back at the present period as one of legal pioneering in 
this field. In so far as State attempts to regulate air transport 
are concerned, there is to be found in some of its phases similar 
stages of development in the early experience of railways and 
steamship lines in the United States. Transport by air is being 
imposed with regulations by the several States, seeking new sources 
of revenue as well as protecting their inhabitants under police 
powers against damage or injury inflicted by air transport or air- 
craft, that may be burdensome to the industry, and therefore harm- 
ful, unless checked early in their appearance. With the mounting 
costs of government, due to enlarged spheres of State activity in a 
modern industrial regime, and, with excessive expenditures by 
State officials often for less legitimate purposes, it is but natural that 
the constituent States should be searching for sources of revenue in 
all directions. But under the prohibitions of the Federal Constitu- 
tion relating to interstate and foreign commerce, which are a part 
of the legislative limitations of the States of the Union, regula- 
tions of air transport in interstate or foreign commerce must not 
transcend State power or offend constitutional inhibitions. I have 
pointed out in another connection’ that, with the consent of Con- 
gress, the States may tax all manner of agencies engaged in inter- 
state and foreign commerce, but until such assent is given, it must 





*Professor of Industrial and Constitutional Law, Northwestern Uni- 


versity School of Law. 
1. “Congressional Assent to State Taxation Otherwise Unconstitu- 


tional,” American Bar Association Journal, December, 1931. 


[1] 
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be carefully watched that the States do not through taxing and 
registering requirements, unduly burden interstate air transport, or 
enact unconstitutional aircraft legislation. For the States may 
harmfully experiment in regulation of our infant aircraft industry, 
and this appears to be due to the fact that apparently State legis- 
lators are not altogether clear on what basis this new industry of 
the air shall be regulated, or how far the States may regulate air- 
craft engaged in interstate or foreign commerce. The problems 
themselves are more or less new and strange when viewed from 
the type of industry with which they are already familiar. This 
being the case, opportunity is afforded now, early in the industry’s 
career, for the component States to avoid the mistakes of the past 
as was often not done in the case of railroads and steamships, in 
regulating air transport in interstate or foreign commerce. 


While, historically, as between railway regulations by the States 
and those now being placed upon air transport, there are similar 
stages in legal and constitutional development, it should be stated at 
once that the two types of business activity are not at all alike so 
as to make applicable to air transport analogous decisions relating 
to railways. Nor can similar analogies be drawn from motor bus 
operations between the States, or communication agencies, or Pull- 
man service, or refrigerator transit by means of rail facilities. It is 
my judgment that some of the precedents that have come down 
to us on constitutional issues decided by the Federal Supreme Court 
relating to some of these types of activity in interstate or foreign 
commerce, are not pertinent to air transport. For carriage of pas- 
sengers or goods by air is totally dissimilar in character from that 
by land, so far as State regulations and constitutional provisions 
of Federal control are concerned. In the case of air transport, 
aircraft touch land only incidentally and temporarily, and require 
no artificial roadway, of any character. No franchise is necessary 
to enable the aircraft owner or operator to use the air, for air is 
prepared by nature as a public or common highway for trade and 
intercourse.2 No grants are necessary from the State, either of 
land or subsidies, for carrying on the air transport business in in- 
terstate commerce, unless it be in the exceptional cases of airports. 
If judicial utterance will lend greater authority to that which has 
already been stated, the remarks of Mr. Justice Bradley in Pull- 
man’s Car Co. v. Pennsylvania,’ relating to the difference between 





2. Cf. Thomas H. Kennedy, “The Certificate of Convenience and 
Necessity Applied to Air Transportation,” 1 JourNAL oF Arr Law 76. 
3. 141 U. S. 18, (1891). 
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rail and water transport, the language of which is equally applicable 
to air transport, may be pertinent in this connection. The learned 
justice said: 


“Commerce on land between the different States is strikingly dissimilar 
in many respects from commerce on water; . . . A railroad is laid on 
the soil of the State, by virtue of authority granted by the State, and is 
constantly subject to the police jurisdiction of the State; whilst the sea 
and navigable rivers are highways created by nature, and are not subject to 
State control.”4 


This distinction is also quite emphatically brought out by Mr. 
Justice Gray writing the majority opinion in the Pullman Case, as 
follows: 


“Between ships and vessels, having their situs fixed by Act of Congress, 
and their course over navigable waters, and touching land only incidentally 
and temporarily, and cars or vehicles of any kind, having no situs so fixed, 
and traversing the land only, the distinction is obvious. . . . Maritime 
transportation requires no artificial roadway. Nature has prepared to hand 
that portion of the instrumentality employed. The navigable waters of the 
earth are recognized public highways of trade and intercourse. No franchise 
is needed to enable the navigator to use them.”5 


If it be true that air transport is totally dissimilar from rail 
carriage so far as State regulatory control is concerned, but more 


analogus to water transport, having by-products of legal and con- 
stitutional relationships of a different character, it is submitted that 
we may have to build up basically new concepts, both constitu- 
tional and statutory for dealing with these problems, including 
those of State registration of interstate aircraft. Here is the oppor- 
tunity of judicial statesmanship as it treats the problems of the net- 
work of legal relationships connected with the use of the air as a 
vehicle of commerce. Just as the Law Merchant and the Con- 
solato del Mare created specialized forms of legal relationships for 
trade and maritime enterprises, and flourished alongside the Com- 
mon Law but later becoming absorbed into it, so it is not im- 
probable that we may have a similar air law development evolving 
out of a new juristic background, whose final product will also be 
of a specialized or unique character.® 

A further point must be noted. In the intricate relationships 
between the Federal and State governments within the field of in- 
terstate commerce, where precise and rigid rules are impossible of 





4. Supra, note 3, p. 32. 

5. Supra, note 3, pages 23, 24. 

6. George B. Logan, “The Present Status and the Development of Avi- 
ation Law,” 2 JourNAL oF Arr Law 510. 
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application, the Federal Supreme Court has recognized that “prac- 
tical” considerations must govern, that logic cannot always solve 
the problems that arise, nor logical deductions be drawn from 
decided precedents for adjudicating numerous and continually 
changing factors.” As Mr. Justice Bradley has said: “In order 
to give full and fair effect to the different clauses of the Constitu- 
tion, the Court has felt constrained to recur to the fundamental 
principles stated and illustrated with so much clearness and force 
by Chief Justice Marshall and other members of the Court in 
former times, and to modify in some degree certain dicta and 
decisions that have occasionally been made in the intervening 
period.”* And Mr. Justice Brandeis has reminded his colleagues 
as well as the legal profession that in the vast field of conflicting 
Federal and State regulations in interstate commerce, numerous 
decisions have been repudiated by later ones, or qualified or ex- 
plained away, because it was seen that precedents earlier decided 
were either mistaken or not pertinent to new problems.® The atti- 
tude of the Federal Supreme Court, then, would seem to be one of 
open-mindedness when State regulations over interstate commerce 
agencies of any type are presented in constitutional issues; that 
decided precedents are not imperatively controlling; that the field 
is a dynamic one, rather than static; and that numerous practical 
factors must be given consideration as to whether or not State 
regulations unduly burden interstate commerce. A fortiori, it 
would seem that in the case of transport by air in interstate com- 
merce, a by-product of the twentieth century in its phenomenal 
scientific and industrial achievements, protectory treatment against 
State power ought to be afforded by the United States Supreme 
Court. 


New Constitutional Issues in State Aircraft Registration 


Such being the peculiar character of air transport, and such 
the flexible outlook of the Federal Supreme Court in conflicting 
State and federal jurisdiction over interstate commerce, it becomes 
important to notice the latest type of State regulation of aircraft 
which gives rise to profound and important constitutional prob- 
lems, as well as serious concern, to the infant aircraft industry in 





7. I discussed the dynamic nature of this field briefly in a Note, “What 
Is Direct Restraint of Interstate Commerce?” 22 Illinois Law Rev. 197 


8. Leloup v. Port of Mobile, 127 U. S. 640, (1888). 
9. Di Santo v. Pennsylvania, 273 U. S. 34, at pp. 42, 43 (dissenting 
opinion), (1927). 
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its future development. A number of so-called State “registration 
of aircraft” statutes have been recently enacted, all raising sub- 
stantially similar constitutional problems with reference to air 
transport in interstate or foreign commerce. The Michigan Act 
provides: 


“Section 2. Registration of Aircraft. 

“All aircraft operating over the lands and waters of this State shall 
be registered with the secretary of State and a registration fee paid in 
accordance with this act except as provided herein. 

“Registration fees shall be at the rate of two and one-half cents per 
pound of net empty weight of the aircraft, but shall not exceed one hundred 
fifty dollars nor be less than ten dollars for each aircraft. The net empty 
weight shall be as shown on the United States department of commerce 
license or registration certificate. Registration fees shall be in lieu of all 
property taxes, either general or local. 

“No aircraft shall be issued a state aircraft registration certificate that 
does not have an appropriate and effective license or identification certificate 
as issued by the United States Department of Commerce. . . . No aircraft 
shall engage in commercial. operations unless it has an appropriate and 


effective license issued by the United States Department of Commerce. 
710 


The New Hampshire law provides: 


“Section 1. Aircraft Registration. 

“Resident owners of civil aircraft and non-resident owners intending 
to use in the state civil aircraft for gain or hire shall, prior to flying such 
aircraft in the state, register the same with the Public Service Commission 
and pay therefor a fee of ten dollars. 

“Section 2. Airmen Registration. 

“All resident airmen and any non-resident airman acting as such in the 
state for gain or hire shall, prior to operating civil aircraft, register with the 
Public Service Commission and pay therefor a fee of five dollars.”21 

The provisions of a recent West Virginia law, after providing 


for a State Aeronautics Board with jurisdiction over aircraft, are: 


“Section 5. Registration. 

“All owners of airplanes within the state shall, within thirty days after 
such board is created, make application to the board for a license to operate, 
and the registration of such airplanes. All pilots, student pilots, mechanics 





10. Pub. Acts, 1931, No. 63. 

11. House Bill 80, Approved April 2, 1931. 

Michigan also has a provision for taxation on gasoline used by aircraft, 
as follows: “Tax on aircraft gas, refund. Section 2. A tax of three cents 
per gallon is hereby imposed on all gasoline sold or used in producing or 
generating power for propelling aircraft using any state, county, township 
or municipal or public airport or landing field in the State of Michigan... 
Provided, That a refund-of one and one-half cents per gallon shall be made 
to airline operators who show proof that they are operating interstate on 
scheduled operations.” (Pub. Acts, 1931, No. 160). 








6 THE JOURNAL OF AIR LAW 


and instructors shall also make application for a license to the board, and 
the board is hereby given authority to charge a reasonable fee for those 
licenses issued, and which shall not exceed ten dollars.”22 


A Preliminary Problem of Construction 


The breadth of these statutes must be carefully noted, for they 
in terms apply to “all aircraft,” “resident and non-resident owners” 
of aircraft, to “all airmen,” and to “any non-resident airman.” 
Hence it must follow that aircraft used in interstate or foreign com- 
merce and airmen thus engaged, would be subject to the statutory 
requirements of registration. In discussing a Tennessee statute 
imposing a tax on the use of sleeping cars in the State, the Su- 
preme Court of the United States in 1903 said: “The Act in its 
terms applies to cars running through the State as well as those 
whose operation is wholly intra-state. It applies to all alike, and 
requires payment for the privilege of running the cars of the Com- 
pany, regardless of the fact whether used in interstate traffic or in 
that which is wholly within the borders of the State. . . . We 
are not at liberty to read into the statute terms not found therein 
or necessarily implied, with a view to limiting the tax to local busi- 
ness.”28 A similar construction must be given the registration 
statutes relating to aircraft and airmen, i. e., inclusive of interstate 
and foreign commerce activities. 

A more difficult problem arises as to the nature of the ground 
on which the States have sought to rest these registration regula- 
tions, whether on (1) their general power to tax personal prop- 
erty within the jurisdiction; (2) their power to grant privileges, 
with exaction of monetary returns, for operating within the con- 
fines of the State; or (3) their power to protect their inhabitants 
under police measures. It is believed that each power advanced for 
justification of the registration measures must be examined seriatim 
and separately, for different juristic and constitutional reasons are 
possible for each. It does not follow, of course, that because the 
registration requirements may be in part valid as police measures, 
they are in toto equally valid as taxing enactments; or that, if valid 
where the sums imposed or exacted are small, they are equally valid 
where they are large, for in the latter event they might be con- 





12. House Bill 226, Approved March 16, 1931. The extent to which 
federal licenses of aircraft as well as airmen are required by the several 
States is discussed, with a list of such States and those imposing aircraft 
registration regulations, in an Editorial “The Trend Toward Federal Licens- 
ing,” 2 JourNAL or Arr Law 542. 

13. Allen v. Pullman’s Palace Car Co., 191 U. S. 171, 173, (1903). 
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strued to be burdens on interstate air transportation. The validity 
of this analysis should appear as the various steps in the argument 
appear hereafter, and the effect of the cumulative marshalling of 
constitutional principles will likewise be more evident. 


If Registration Requirements Be Regarded as Personal 
Property Taxes 


If the registration requirements under discussion are regarded 
as taxes levied on personal property used by the business of inter- 
state air transport, they must of course include aircraft or airmen 
merely flying occasionally, or even regularly, over the State’s air- 
space, whether or not they come to rest upon the physical terri- 
tory of the State, either momentarily or more or less permanently. 
Flying over one “corner” of a contiguous State while engaged in 
transit from State A to State B would subject the aircraft, as well 
as airmen, in interstate or foreign commerce to these tax require- 
ments, if they be valid. Moreover, as airmen might be changed 
about over various routes from time to time, or if a plane should 
be taken out of a scheduled route to another such route, similar 
taxes would have to be paid by the aircraft owners on the plane 
as well as by the airmen engaged in its operation. It is a matter 
of common knowledge, that planes engaged in transport of either 
goods or passengers, differ in size and weight, having single or 
multiple engines, and registration requirements of airmen operat- 
ing various types of planes would probably vary accordingly.’* 
The fact that the registration statutes now being discussed impose 
only a flat tax on airmen does not argue that they will not, in 
future, be changed, for with the aircraft industry being only in its 
infancy, numerous variations in regulatory laws must be expected. 

Now, if there are any sound analogies between air transport 
and railway transport, it is conceded that there is rather persuasive 
judicial authority in favor of these registration requirements re- 
garded as personal property taxes, even though on property em- 
ployed in interstate commerce; and all the more so in that the 
States requiring registration taxes are treating alike without dis- 
crimination both intra-state and inter-state businesses engaged in air 
transport. In Pullman’s Car Co. v. Pennsylvania,® decided in 





14. The Air Commerce Regulations of the Federal Government, as pro- 
mulgated by the Department of Commerce, impose varying restrictions in the 
form of pilot licenses dependent on the weight class of the aircraft and the 
number of engines. Cf. Aeronautics Bulletin No. 7, ch. 5, “Licensing of 
Pilots.” 

15. 141 U. S. 18, (1891). 
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1891, a leading case involving taxation of the cars of the Pullman 
Company admittedly engaged in interstate commerce, the State of 
Pennsylvania imposed a tax on the capital stock of all corporations 
engaged in the transportation of freight or passengers within the 
State, by taking as the basis of assessment such proportion of its 
capital stock as the number of miles of railroad over which its 
cars ran within the State bore to the whole number of miles in 
Pennsylvania and other States. The Supreme Court, Mr. Justice 
Gray writing the opinion, construed this capital stock tax as “in 
substance and effect a tax on the property.” By a vote of 5 to 3 
(Mr. Justice Brown not participating) the tax was sustained as a 
tax upon the personal property of the Pullman Company although 
engaged in interstate commerce. Mr, Justice Gray, after admitting 
that water carriage through a State could not be taxed by the State, 
said: 

“The cars of this company within the State of Pennsylvania are em- 
ployed in interstate commerce; but their being so employed does not exempt 
them from taxation by the State; and the State has not taxed them because 
of their being so employed, but because of their being within its territory 
and jurisdiction. The cars were continuously and permanently employed in 
going to and fro upon certain routes of travel. . . . The company has 
at all times substantially the same number of cars within the State, and 
continuously and constantly uses there a portion of its property.” 


The dissenting opinion by Mr. Justice Bradley, concurred in 
by Field and Harlan, JJ., stresses the fact that the cars were only 
transiently within the State, and that water carriage, where ships 
were only temporarily within the State’s confines and not regarded 
as subject to its jurisdiction, was analogous to the situation in 
which the Pullman Company’s cars were found. The learned jus- 
tice said, in part: 


“I do not mean to say that either railroad cars or ships are to be free 
from taxation, but I do say that they are not taxable by those States in 
which they are only transiently present in the transaction of their com- 
mercial operations. . . . New York ships plying regularly to the port of 
New Orleans, so that one of the line may be always lying at the latter 
port, cannot be taxed by the State of Louisiana. No more can a train of 
cars belonging in Pennsylvania, and running regularly from Philadelphia to 
New York, or to Chicago, be taxed by the State of New York, in the one 
case, or by Illinois, in the other. If it may lawfully be taxed by these States, 
it may lawfully be taxed by all the intermediate States, New Jersey, Ohio, 
and Indiana. And then we should have back again all the confusion and 
competition and State jealousies which existed before the adoption of the 





16. Supra, note 15, pp. 25, 26. 
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Constitution, and for putting an end to which the Constitution was 
adopted.”17 


And in American Refrigerator Transit Co. v. Hall,'* the Court, 
by a 7 to 2 vote, sustained a Colorado tax which assessed a for- 
eign car company upon the value of an average of 40 cars employed 
by it within the State at the time the assessment was made. The 
majority stressed the fact that the cars were constantly changing, 
but a certain average number were continuously within the confines 
of the State, and held that the “fact that such cars were employed as 
vehicles of transportation in the interchange of interstate com- 
merce” would not “render their taxation invalid.’’?® 

Referring to these cases subsequently, in New York ex rel. 
New York Central & H. Ry. Co. v. Miller,2° Mr. Justice Holmes 
said: “The same cars were continuously receiving the protection 
of the State, and therefore it was just that the State should tax 
a proportion of them. Whether, if the same amount of protec- 
tion had been received in respect of constantly changing cars, the 
same principle would have applied, was not decided.” 

Reviewing the analysis thus far, it must be pointed out that 
the railway taxation cases are by a closely divided Court, that the 
majority stress the fact that a certain number of cars of the Pull- 
man Company were continuously within the taxing State, which 
therefore received protection from the State, and that both majority 
and minority concede that the doctrine that personal property of 
interstate rail transport companies might be taxed was not applicable 
to water carriage, because this type of interstate or foreign com- 
merce was wholly dissimilar to rail transportation, in that no fran- 
chise was necessary, no grants of property, etc. 

The adjudications relating to the power of the several States 
to tax the personal property of businesses engaged in water trans- 
port must now, briefly, be examined. For it is here that, in my 
judgment, we must look for more applicable and pertinent doctrines 
of State taxation of interstate air transport or airmen engaged 
in interstate air transport. In Hays v. The Pacific Mail Steamship 
Co.,? the State of California imposed a tax on steamships within 
its confines, and 12 ships of the Pacific Mail Steamship Company, 
lying in the harbor of San Francisco, were levied upon. The facts 





Supra, note 15, p 

174 U. S. 70, p. 82, "(189 

Supra, note 18, p 

202 U. S. 584, A 287, (1906). 

17 How. 596, at pp. 598, 599, (1854). 
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disclosed that the Steamship Company was incorporated under the 
laws of New York, and paid taxes there, but operated between 
New York, via the Isthmus of Panama, to San Francisco, and 
ports in Oregon. The Court struck down the California tax, on 
the ground that these vessels were not “properly abiding within” 
the limits of the State. Mr. Justice Nelson said, in part: 


“Now it is quite apparent that if the State of California possessed the 
authority to impose the tax in question, any other State in the Union into 
the ports of which vessels entered in the prosecution of their trade and 
business might also impose a like tax. . . . She [the vessel] is within the 
jurisdiction of all or any of them [the ports] temporarily, and for a purpose 
wholly excluding the idea of permanently abiding in the State, or changing 
her home port. . . . They [the vessels] were not, properly, abiding 
within its [the State of California] limits, so as to become incorporated 
with the other personal property of the State; they were there but tem- 
porarily, engaged in lawful trade and commerce, with their situs at the 
home port, where the vessels belonged, and where the owners were liable 
to be taxed for the capital invested, and where the taxes had been paid.”2? 


In Morgan v. Parham,”® the Court reaffirmed the doctrine of 
Hays v. The Pacific Mail Steamship Company. In this case, the 
steamship line was also incorporated in the State of New York, 
and regularly ran a line of steamers between the port of New York 


City and New Orleans, Louisiana, but the master of the particular 
vessel levied against in the State of Alabama, had enrolled the vessel 
at Mobile, Alabama, as a coaster, and his license had been renewed 
from year to year by that State. Despite this added fact, however, 
the holding was that the State of Alabama had no jurisdiction to 
tax the vessel lying in its harbors enroute to points outside the State, 
on the ground that the vessel had not become “incorporated into 
the personal property of that State, but was there temporarily only, 
and that it was engaged in lawful commerce between the States, 
with its situs at the home port of New York, where it belonged, and 
where its owner was liable to be taxed for its value.”** There was 
a regular schedule of steamers in both of these cases. And in 
Transportation Co. v. Wheeling,® the Court held that the State 
where the steamship company was incorporated might tax the 
vessels as personal property, although duly enrolled and licensed 





22. Mr. Justice Daniel dissented on the ground that the Court had no 
jurisdiction of the litigation. For general discussion of the tax problems 
presented by water-borne commerce in transit through a State, consult Beale, 
“The Situs of Things,” 28 Yale L. J. 525; Edwin Maxey, “Situs of Personal 
Property for Purposes of Taxation,” 3 Minn. Law Rev. 217. 

23. 16 Wall. 471, (1872). 

24. Supra, note 23, at pp. 476, 477. 

25. 99 U. S. 273 (1878). 
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as coasting vessels under the laws of the United States, on the 
ground that the situs of the vessels was in the home port, and that 
the decisions which exempted the vessels from personal property 
taxes in States through whose waters they passed, were based not 
upon a denial to the States to impose duties of tonnage, without the 
consent of Congress, or a prohibition of levying taxes upon im- 
ports or exports, also without the consent of Congress, but solely 
because the vessels in transit had no taxable situs in such States.” 
It would also seem to follow from these decisions, that it is not 
because Of Federal power over maritime matters that the States 
are denied power to tax vessels passing through the confines en- 
gaged in interstate or foreign commerce, for nowhere in the cases 
is this point urged; in fact, it is expressly stated by the Court that 
the States were not denied their powers of taxation merely be- 
cause certain subjects were transferred to the Congress for regula- 
tory supervision, This is important, in that it tends somewhat to 
confirm the view that interstate aircraft and their airmen are more, 
if not entirely, analogous to steamship transportation, because only 
transiently within the confines of the States through which transit 
takes place in interstate commerce. 

It will thus be observed that the business of interstate air 
transport, in its legal and constitutional relationships, is strikingly 
similar to that of water carriage, and State attempts to levy taxes on 
the personal property devoted to the carriage. For in the cases relat- 
ing to water carriage, there was, and still is, regularity of transit 
through the physical territory of the States, as well as more or less 
permanent sojourning of vessels in the harbors of the taxing States. 
The same factors are to be found in interstate air transport. While 
we are unable now to visualize all the developments of air trans- 
port between the several States, at present we find this type of 
business using the air space over the component States in much the 
same fashion as steamships use the harbor and river facilities of 
those States having such physical characteristics; there is no use 
made of the physical territory of the States, except for airports 
or air terminals, and undoubtedly the real estate could be taxed 
by the States, just as wharves and docks of interstate steamship 
lines are now so taxed; again, there is no grant by the States to 
interstate air transport of any easements or rights-of-way in the 





26. Case of State Freight Tax, 15 Wall. 232 (1872); Coe v. Errol, 116 
U. S. 517 (1886). The doctrine is well settled in constitutional law that 
mere transit through a constituent State does not subject the property to 


State taxation. 
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air space, just as the steamship lines operating in interstate com- 
merce receive no such grants in navigable waters or ports within 
the jurisdiction of the several States; finally, there is only tem- 
porary and transient use of the physical territory by aircraft, also 
similar to steamship operation. In fact, the similarities between 
interstate air transport and water transport in interstate commerce 
are so great that the Federal Supreme Court would be justified in 
applying the precedents relating to steamship carriage to the air 
transport business, rather than those relating to railway carriage 
among the States, so far as taxing the personal property used by 
air transport business in interstate commerce is concerned. Un- 
doubtedly, this would be a welcome solution of the problem to the 
air transport business, as well as to airmen engaged in that busi- 
ness, for it requires no stretch of the imagination to visualize to 
what great lengths the component States may go in imposing bur- 
densome monetary requirements upon these agencies in interstate 
air transport, and especially so, if net weight be taken as the basis 
of tax; for, conceding the power in the States to tax the per- 
sonal property thus used, there would seem to be no constitutional 
objection to the increase of the tax to larger and larger proportions 
as the business grew and the traffic was able to bear it. On the 
other hand, there are, of course, certain dissimilarities between 
water carriage and air transport, from their absolute physical dif- 
ferences, that are quite obvious, but it is submitted that these 
strengthen, rather than weaken, the claim of the air transport busi- 
ness to freedom from State taxation of its instruments. For air 
carriage uses the physical confines of the State to a lesser degree 
than does water carriage, in that once aircraft are above a minimum 
height space, they are considerably removed from contact with the 
State, even though technically they are still regarded as within the 
State’s sovereign air space. If, also, we are to adopt either through 
Federal regulation or interstate compact among the constituent 
States, a so-called interstate air space at a certain height level, the 
aircraft will then be in the lane of interstate traffic, and not sub- 
ject at all to the jurisdictional claims of the constituent States. 
However this may be, when, or if, adopted, as the future may 
decide, or however we may analyze the exact character of air trans- 
port as we know it, it must be conceded that there are sufficient 
precedents in the Supreme Court’s repertoire of judicial decisions 
that would support the claim of interstate air transport and air- 
men engaged in this enterprise, to be free from State taxation, of 
the planes themselves, as well as the airmen. 
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If Registration Provisions Be Regarded as Privilege Taxes 


A privilege tax may be imposed on the conduct of the business 
or on uses of property by the business. It is, of course, well estab- 
lished in American constitutional law, that none of the component 
States may exact privilege taxes from interstate businesses, as a 
condition of doing such business within the States, For interstate 
businesses have the constitutional right freely to enter the confines 
of the constituent States, and there to carry on their lawful business. 
To the extent that an interstate business carries on intra-state ac- 
tivities, of course, the doctrine is not applicable, and the several 
States may tax the internal activities, as well as require of them 
certificates of convenience and necessity, if the businesses are “af- 
fected with public interest.” Looked at as a strictly privilege tax, 
the registration of aircraft and airmen statutes, with exaction of 
money payments, cannot be so expressly construed. But the nec- 
essary effect of the registration requirements of interstate aircraft 
may be such that they are tantamount to privilege taxes on the 
use of the property, if not the conduct of the business, for in the 
case of the Michigan statute, the empty net weight of the aircraft 
is used as a basis of computation of the monetary exaction, with 
a provision that not less than $10 shall be paid as a tax, which 
appears to be a purely arbitrary requirement, that might be con- 
strued as the imposition of a privilege of conducting interstate air 
transport, and not merely a sum to cover the costs of registration 
itself. And authority is not wanting in certain fields for so con- 
struing these statutes, and especially as they have been applied to 
motor vehicular transportation of an interstate character. A law 
of the State of Oregon, in 1921, provided that “Every owner of 
a motor vehicle * * * shall, * * * before he operates or 
drives the same upon the highways of this State” cause the same 
to be registered.2” There was an exemption of non-resident owners. 
Solidly to buttress the statute, there was a blanket provision as fol- 
lows: “The provisions of this act contained are declared to be an 
exercise of the police powers of the State of Oregon * * *”78 
Section 25 established the fees required upon registration and be- 
fore issuance of licenses, to be paid to the Secretary of State, 
“based on the light weight of such vehicle.” Motor vehicles, ex- 





27. Gen. Laws of Oregon, 1921, sec. 4, ch. 371. A case of great im- 
portance holding a State statute taxing interstate busses according to carry- 
ing capacity was tantamount to a privilege tax upon the business of inter- 
state transportation, and could not be sustained as a tax upon the user of 
the State highways, see Interstate Transit v. Lindsey, 283 U. S. 183 (1931). 
28. Supra, note 27, sec. 51, ch. 371. 
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cept motor trucks, were then scheduled by weight, beginning with 
1700 pounds or less, and ending with 5700 pounds. The fees 
were graduated from $15, as a minimum, to $97, as a maximum. 
A further provision was that “such registration and license fees 
imposed by this act * * * shall be in lieu of all other taxes 
and licenses” exacted by the State on these motor vehicles, 

The striking similarity between the provisions of the Oregon 
law with respect to registration and taxation of motor vehicles and 
that relating to registration of aircraft must be acknowledged; in 
fact, it would almost seem as though the aircraft registration pro- 
visions are taken verbatim, with changes of a minor nature, from 
the Oregon, or similar, laws relating to motor bus transport. In 
the case of Camas Stage Co. v. Kozer,”® suit in equity was brought 
by an interstate motor transport company, incorporated in the State 
of Washington, to enjoin the Oregon Secretary of State from en- 
forcing the provisions of the Oregon law, as above set out, on the 
ground that it was beyond the power of the State to tax the inter- 
state motor transport business. The Secretary of State for Oregon 
demurred, and a unanimous court sustained the demurrer, dismiss- 
ing the action. The reasoning of the court was as follows: 


“The legislative assembly was empowered to enact a law requiring a tax 
on privilege, and exempting such property from paying an ad valorem 
tax. . . . The privilege tax enacted for the registration of motor vehicles 
is used exclusively for highway purposes. . . . From the declaration of 
the legislative assembly and from the provisions of the law, it plainly appears 
that the end and aim in its enactment is the regulation of the motor vehicle 
for the public safety and the preservation of the highways of the State for 
the public welfare. . . . Under the Oregon Motor Vehicle Law, the 
value of the car has nothing to do with the amount of the registration fee 
exacted. The charge against an aged Ford capable of being driven upon 
the highways is as great as that upon that popular car fresh from the 
factory. . . . This could not be so if the registration fee were an ad 
valorem tax assessed against property.”° 


The court found additional support in its conclusions that 
negatively there was no evidence that the fee charged had been 
proved unreasonable, and that furthermore, Congress had passed no 
similar laws upon the subject, and hence the States might act with 
impunity in reference to interstate commerce, where such regula- 
tions only “incidentally” affected such commerce, being “lawful 
until Congress acts.” Finally, the court found that complainant 
owed the State of Oregon certain moneys for the use of the high- 





29. 209 P. 95, (1922). 
30. Supra, note 29, at pp. 99, 100. 
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ways of the State, and not having made a tender of such sums, 
he came into equity with “unclean hands.” Thus a variety of 
grounds were found by the court to sustain the ultimate conclusion 
reached, with the main factor in the judgment apparently being 
that the registration requirements were privilege taxes for using the 
highways of the State, even though the user was engaged in busi- 
ness of an interstate character. Although the evidence disclosed 
that complainant had four busses subject to the Oregon tax, and 
that the total tax would amount to $522, there is no record that the 
case was carried to the Federal Supreme Court. Perhaps, also, 
it was felt that that court had already clearly defined its position 
in the matter, as will presently appear. 

Throughout the Oregon court’s opinion, heavy reliance is placed 
by the court upon a number of decisions of the Supreme Court of 
the United States, that are well known to specialists in the field of 
constitutional law and taxation. They are, particularly, Hendrick 
v. Maryland,* and Kane v. New Jersey.** No mention is made of 
Hess v. Pawloski,3* which was analogous to the two already men- 
tioned, but not necessary to be considered by the court under the 
issues. Brief examination must now be made of these authorities. 
In the case of Hendrick v. Maryland, the State of Maryland im- 
posed a requirement of registration on all owners operating motor 
vehicles upon the highways of the State. Fees were based upon 
horse-power of the vehicle, “six dollars when 20 or less; twelve 
dollars when from 20 to 40; and eighteen dollars when in excess of 
40.” The Supreme Court of the United States, by a unanimous 
vote, affirming the decision of the Maryland court sustaining the 
law, even against a non-resident motorist passing through the terri- 
tory of the State, said (McReynolds, J.) : 

“The movement of motor vehicles over the highways is attended by 
constant and serious dangers to the public, and is also abnormally de- 
structive to the ways themselves. Their success depends on good roads, 
the construction and maintenance of which are exceedingly expensive; and 
in recent years insistent demands have been made upon the States for better 
facilities, especially by the ever-increasing number of those who own such 
vehicles. As is well known, in order to meet this demand and accommodate 
the growing traffic, the State of Maryland has built and is maintaining a 
system of improved roadways. Primarily for the enforcement of good 
order and the protection of those within its own jurisdiction, the State put 
into effect the above-described general regulations, including requirements 
for registration and licenses. A further evident purpose was to secure some 


31. 235 U. S. 610, (1915). 
32. 242 U.S. 160, (1916). 
33. 274 U. S. 352, (1927). 
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compensation for the use of facilities provided at great cost from the class 
for whose needs they are essential and whose operations over them are 
peculiarly injurious.”54 

The court also drew attention to the fact that Congress had 
not legislated on the subject matter, indicating thereby that ii 
Congress had done so, other principles might govern the exercise 
of the State’s power in the premises, 

A year later, Kane v. New Jersey was decided, and the doctrine 
of Hendrick v. Maryland both approved and followed. The doc- 
trine was also further explained. The New Jersey law provided 
not only for registration by the non-resident owner of his auto- 
mobile, but also for graduated fees based on horse-power of the 
engine, and for the appointment of the Secretary of State of New 
Jersey as the owner’s agent, on whom process might be served 
“in any action or legal proceeding caused by the operation of his 
registered motor vehicle, within this State, against such owner.” 
There was a further provision for a fee required of the driver, 
also based on the number of horse-power of the machine, The 
sums collected were based, according to the evidence, on costs of 
inspection of the vehicles, as well as their regulation, and on the 
cost of maintaining improved roads. On suit brought, it appeared 
that Kane was a resident of the State of New York, who was ar- 
rested while driving his automobile through New Jersey, without 
having complied with the provisions regarding registration and the 
payment of the fees called for. The court found, as above in- 
dicated, and again upheld the registration requirements as reason- 
able regulations for use of the State’s system of highways, there 
being further no national legislation upon the subject of registra- 
tion of interstate motor carriers of non-residents or their use of 
the highways. 

Are these authorities pertinent with reference to similar State 
regulations of interstate aircraft carriers or their airmen? Barring 
certain statements with reference to their validity as police meas- 
ures, in the absence of congressional legislation, it would seem that 
we must give a negative answer to the question propounded. For, 
throughout the opinions, stress is laid on the fact that the States 
imposing these registration requirements were conferring a privilege 
upon the users of the highways of the States, in return for which 
the States might exact reciprocal duties in the way of monetary 
payments even upon non-residents entering and passing through, the 





34. Supra, note 31, p. 622. 
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States, inclusive of those also engaged in interstate business with 
the use of motor vehicles. Now the nature of air transport is 
such that there is practically no user whatever of the State’s arti- 
ficial highways; in fact, there would ordinarily be prohibition of 
these highways by aircraft ;*> and where there is no privilege con- 
ferred on aircraft by the expenditure of State funds for their use, 
it would not seem equitable that the State exact from them money 
payments, in the form of taxes at least, of this character. Of what 
harm to the State’s system of highways can there be if aircraft 
range in weight from 4500 pounds (a present typical single engine 
plane) to 50 tons of the type of the DO-X? or whether the plane 
is the possessor of two, three, or four engines, or carries 5 pas- 
sengers or 45 or 200? And if a registration statute is not based 
on weight, but on a flat or minimum tax, where is the reciprocal 
protection given by the State to air transport when these are only 
transiently within the State, and only temporarily touch the physical 
territory of the State? And how would a flat tax be computed on 
interstate aircraft that only cross the State in interstate air lanes 
but never even use airports provided by the State or subordinate 
divisions of the State? If it be said that the State may tax air- 
craft in interstate commerce because of the privilege conferred by 
the State to use airports provided by the State, the answer is, first, 
that the statutes as to registration are not thus expressly restricted, 
and that the usual practice now is to make special charges to air- 
craft by municipal corporations; and secondly, there would seem 
to be no objection to aircraft using their own airports, as about 
40% of airports are now so owned, and thirdly, because in the 
latter event interstate air transport companies could then most 
strongly claim that they were only temporarily within the State, 
within the steamship cases, and could not be taxed on their planes, 
but should be so taxed only as owners of the real estate on which 
the airports were situated. 

Finally, if it should be determined that, after all, this privilege 
tax is for users of public airports, whether owned by the State 
or one of its subdivisions, it is quite possible that such a tax would 
be, in effect and in substance, a fee exacted for the privilege of 
such use of aircraft in interstate commerce, and therefore invalid, 
as being a direct burden on the commerce. As said by the Supreme 
Court of the United States, in Helson and Randolph v. Kentucky,* 
rendering invalid a law of Kentucky, imposing a 3 cent tax on all 





35. See U. S. Dept. of Commerce regulations on this point. 
36. 279 U. S. 245, (1929). 
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gasoline sold at wholesale within the State, without making ex- 
emptions for interstate businesses using the gasoline: 


“Regulation of interstate and foreign commerce is a matter committed 

exclusively to the control of Congress, and the rule is settled by innumer- 
able decisions of this Court, unnecessary to be cited, that a State law which 
directly burdens such commerce by taxation or otherwise, constitutes a 
regulation beyond the power of the State under the Constitution. 
A State cannot ‘lay a tax on interstate commerce in any form, whether by 
way of duties laid on the transportation of the subjects of that commerce, 
or on the receipts derived from that transportation, or on the occupation 
or business of carrying it on. . . . While a State has power to tax 
property having a situs within its limits, whether employed in interstate 
commerce or not, it cannot interfere with interstate commerce through the 
imposition of a tax which is, in effect, a tax for the privilege of transacting 
such commerce.”3? 


If a tax as small as 3 cents per gallon of gasoline, and on 
sale at wholesale only, is held to be a burden on an interstate com- 
merce agency using such gasoline, because “in effect a tax for 
the privilege of transacting such commerce,” may it not equally 
forcefully be argued that a tax directly on the aircraft equip- 
ment used in interstate commerce, based on net weight of the air- 
craft, is likewise a direct restraint, a burden, on such air trans- 
port in interstate commerce? Looking at the substance of the reg- 
istration requirements so far as they demand the payment of money 
or fees, with no showing that they bear a relationship to the costs 
of registration, it would seem an affirmative answer must be given 
to the question raised.** 


If Registration Statutes Be Regarded as State Police Measures 


At first blush, it will be said that these registration require- 
ments of interstate air transport are valid exercises of the police 
power of the constituent States, to protect their inhabitants against 
the possibility of loss of life and limb and the destruction of prop- 
erty by the use of aircraft below standard and at the hands of in- 
competent airmen.*® This view assumes, of course, that there are 





37. Supra, note 36, p. 249. 

38. And see Comments by C. R. Mangham, “Taxation by State of 
Gasoline Used in Interstate Commerce,” 2 JouRNAL oF AiR Law 600. 

39. The viewpoint is expressed, in the orthodox fashion, in 12 Corpus 
Juris, p. 13, as follows: “The States may, as long as they do no more than 
legitimately exercise their reserved police power, enact laws which will be 
valid, although they may incidentally affect interstate commerce. Local 
laws of the character mentioned have their source in the powers which the 
State reserved and never surrendered to Congress of providing for the 
public health, the public morals, and are not within the meaning of the 
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no federal regulations fixing standards of safety of aircraft, or 
qualifications on the part of airmen, engaged in interstate air 
transport. It further assumes that the registration requirements 
are but “incidental” restraints on interstate commerce by air carriers. 
The second assumption, however, is purely an assumption; the first 
hypothesis is a matter of discoverable fact by consulting available 
statutes enacted by the Federal Congress, with perhaps regulations 
of an administrative character supplementing the statutes. 

The first, and large, problem is, whether or not an alleged, or 
even an admitted, power of police exercised by the State, is really 
a direct and substantial burden upon the interstate commerce of 
the business affected, or only a mere “incidental” one. No definite 
criteria of predicability are here available to solve our problem. 
It may be regrettable, in some aspects, that this is the case, but 
in other fields of law where also standards are in use, similar un- 
fortunate results are present. The whole subject-matter within 
whose field the standards operate, is too intricate and complex, and 
too ramifying in character, due to a vast net work of legal relation- 
ships, to permit of precise and rigid application of rules of law or 
of constitutional construction.*® The standard, rather than the rule, 
serves the useful function of somehow practically balancing all 
the interests involved with the greatest degree of justice of which 
the subject is capable. But it leaves prediction uncertain, and gives 
enormous power of judicial creation and judicial omnipotence. 

For example, in Di Santo v. Pennsylvania, already referred 
to, a statute of the State of Pennsylvania, required “all persons, 
other than railroad or steamship companies, who engaged within 
the State in the sale of steamship tickets, to obtain a license by 
giving proof of good moral character, paying a small annual fee, 
and filing a bond as security against fraud and misrepresentation 





Constitution and considered in their own nature regulations of interstate 
commerce.” This generalized summary is absolutely worthless as a precise 
test or solution of the question, whether or not State registration laws are 
valid police measures, for the whole point turns on when a given State 
enactment is only “incidental” and when it is really an exercise of the 
police power of the State. The slot machine or “rule of thumb” method is 
inadequate in solving legal problems. Cf. Pound, “Mechanical Jurispru- 
dence,” 8 Col. L. R. 605. 

40. Mr. Justice Stone, dissenting in Di Santo v. Pennsylvania, com- 
plains that the “traditional test of the limit of State action by inquiring 
whether the interference with commerce is direct or indirect seems to me 
too mechanical, too uncertain in its application, and too remote from actuali- 
ties, to be of value. . . . We are doing little more than using labels to 
describe a result rather than any trustworthy formula by which it is 


reached.” (P. 44.) 
41. Supra, note 9. 
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to purchasers.” There was no similar federal regulation in the field. 
Now, if anything could be said to be a valid exercise of the police 
power of the State of Pennsylvania, such a measure ought to be. 
But by a vote of 6 to 3, a majority of the Federal Supreme Court 
struck the statute down as being a “direct burden on foreign com- 
merce,” and not sustainable as “a proper exercise of the State 
police power to prevent possible fraud.” Mr. Justice Butler, writ- 
ing for the majority, further said: 


“A State statute which by its necessary operation directly interferes 
with or burdens foreign commerce is a prohibited regulation and invalid, 
regardless of the purpose with which it was passed. . . . The license fee 
and other things imposed by the Act on plaintiff in error, who initiates for 
his principals a transaction in foreign commerce, constitute a direct burden 
on that commerce.”42 


The dissenting opinions call attention to numerous decisions 
by the Court, some holding police regulations of the States to be 
“direct” restraints on interstate or foreign commerce, and others 
only “indirect,” but none of them laying down definite criteria 
by which these variable results were obtained; thus indicating that 
it was largely a matter of individual opinion of the justices, as to 
what ought to be the rule, in view of all the possible circumstances 
in each given case presented for adjudication. Under such a state 
of affairs, how can it be positively asserted that registration require- 
ments imposed on interstate aircraft are not “direct” burdens on 
interstate commerce? Nor can it, equally logically, be said to be 
positive that these are not police measures. The essential point 
is that the matter is left open to the Supreme Court of the United 
States, and is by no means so clear as a wooden application of a 
traditional formula might seem to indicate. Being thus left open, 
and because aircraft engaged in interstate commerce do possess 
such totally dissimilar characteristics from other types of interstate 
business, it is at least probable that this business might be able to 
avail itself of such formula by ridding itself of onerous State 
regulations of this character. 

But while this phase of the police regulation is more or less 
doubtful, because of the taxing features of the registration require- 
ments, there is a possibility that if the sums levied were only large 
enough to cover the cost of inspection and regulation of aircraft 
and airmen, such measures could be sustained under police powers 
of the constituent States. This assumes, of course, that we shall 





42. Supra, note 9, p. 37. 
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not in the future prohibit all regulation by the component States 
even of intra-state business of air transport, on which there is some 
question beyond the purview of this discussion. It is barely pos- 
sible, for instance, that after the analogy of regulations of radio 
broadcasting, federal control may gradually extend so far as even to 
include intra-state activities of radio broadcasting.** Now it might 
be that air transport is somewhat analogous to the activities oc- 
casioned by the use of the radio, so that all State control of air- 
craft would be gradually prohibited through ever-widening federal 
control. I am not, however, arguing here for this view. 

Conceding, then, for purposes of argument, that the suggested 
remodification of State registration laws of aircraft engaged in in- 
terstate commerce would support the exercise of the State’s police 
power, nonetheless, there is yet another vital objection to the con- 
stitutional validity of State registration of interstate air transport, 
in that federal regulation has already covered the subject-matter 
to the necessary exclusion of the individual States. An analogy 
drawn from State regulation of railroads, under admitted police 
powers of the State, is here in point, but only as a judicial decision 
illustrating the degree of control by the several States, but not as 
an evidence that the railway business is similar to that of air trans- 
port in interstate commerce. 

Before discussing the applicable decisions relating to railway 
regulation of safety devices and equipment on interstate railroads, 
consideration must first be had of the exact nature of the federal 
statute relating to aircraft and airmen engaged in interstate com- 
merce. An Act of the 69th Congress, entitled “An Act to encour- 
age and regulate the use of aircraft in commerce, and for other 
purposes,** approved May 20, 1926, empowers the Secretary of 
Commerce to make rules and regulations for registration of air- 
craft, involving licensing, inspection, and operation, and licensing of 
air pilots and mechanics. There is further authority “to establish 
air-traffic rules for navigation, protection, and identification of air- 
craft, including rules as to safe altitudes of flight and rules for the 
prevention of collisions between vessels and aircraft.” (Section 3.) 
Section 11 of the Act of 1926, in part, specifically provides: 


“It shall be unlawful . . . to navigate any aircraft . . . in inter- 
state or foreign air commerce unless such aircraft is registered as an air- 
craft of the United States.” (a) (2). 

43. Cf. Thad H. Brown, “State Regulation of Radio,” 2 JourNAL oF 
A Law, 35, and John W. van Allen, “State and Municipal Regulation of 


Radio,” 1 Journal of Radio Law 35. 
44. Public Document No. 254. 
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“It shall be unlawful . . . to serve as an airman in connection with 
any aircraft registered as an aircraft of the United States . . . without 
an airman certificate or in violation of the terms of any such certificate.” 


(Sec. 11, a, 4.) 


Acting under the authority thus conferred, the Department of 
Commerce has issued numerous regulations relating to licensing of 
aircraft, airworthiness, inspection as to safety devices, before and 
after flight, operation of aircraft, including devices for fire-extin- 
guishment, first-aid kits, altimeters and log-books, marking of li- 
censed and unlicensed aircraft by symbols, marks and names of 
owners, licensing of pilots to determine their fitness to operate 
landplanes and seaplanes, of single engines or multi-engines, char- 
acter and age and citizenship of pilots, flying experience, physical 
qualifications, rules governing night flying, solo flying, licensing of 
mechanics, etc.*® 

Thus it will be noted that the Federal Congress has pretty well 
covered the subject of safety devices of aircraft, as well as stand- 
ards of qualification of airmen, at least so far as both are engaged 
in interstate commerce. Does this fact, then, of federal control, 
negate action of similar character as to registration on the part of 
the States? It would appear quite clear that an affirmative answer 
must be given to this query. The pertinent analogous decisions are 
strong on this point. 

In Napier v. Atlantic Coast Line Railway,** the question at 
issue was the constitutional validity of two State statutes, one of 
Georgia and the other of Wisconsin, imposing certain requirements 
upon locomotives engaged in interstate commerce, in the interests 
of safety to the workingmen employed on such locomotives, The 
Georgia statute required every locomotive operating in the State to 
be equipped with an automatic door to the fire-box of the locomo- 





45. I refrain from entering upon detailed discussion of the question, 
whether the Air Commerce Act of 1926 is beyond the constitutional powers 
of Congress, in that it authorizes the Secretary of Commerce to establish 
air-trafic rules that are to apply, even though aircraft are not “engaged in 
commerce.” (Sec. 3, e. [See “Statement of Managers Accompanying Con- 
ference Report, Air Commerce Act of 1926, as found in “Air Commerce 
Regulations,” p. 28].) The First Employers’ Liability Act of the Congress, 
enacted 1906, was held vulnerable to constitutional attack because lacking 
express qualifications restricting federal jurisdiction to claims of injured or 
deceased railway trainmen employed by interstate rail carriers arising out 
of acts of interstate transportation at the time of injury or death. First 
Employers’ Liability Cases, 207 U. S. 463, (1908). But in those cases there 
was no showing that, as to interstate commerce, the Act was at all sep- 
arable; if so, it might have stood as to its valid parts. Cf. El Paso & N. 
Ry. Co. v. Gutierrez, 215 U. S. 87, (1909). 


46. 272 U. S. 605, (1926). 
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tive, that of Wisconsin requiring all locomotives to have as their 
equipment cab-curtains, both types of requirements expressly said 
to be for the safety and comfort of the workingmen. It appeared 
in evidence that the Federal Boiler Inspection Act of 1911," had 
required safety devices of boilers of locomotives engaged in inter- 
state commerce, for protection of both the workingmen employed 
on locomotives, as well as the traveling public using interstate 
rail highways. During the period of narrow restriction of this 
Act to boilers only, there was decided Atlantic Coast Line Ry. v. 
Georgia,*® in which it was held that the State of Georgia might 
constitutionally require certain types of headlights for locomotives 
within the State, in view of the fact that the Congress, under the 
Boiler Inspection Act, had not dealt with locomotives as a whole, 
but only with boilers; or, in other words, had not covered the sub- 
ject completely. After that decision, probably on account of the 
inconvenience and burdens that might arise to railways engaged in 
interstate commerce, if the several States might require varying im- 
positions as to locomotive equipment, the Congress amended, in 
1915, and again, in 1924,*° the Boiler Inspection Act, by including 
“said locomotive, its boiler, tender, and all parts and appurtenances 
thereof.” This was the situation when the Napier Case arose. 
The two statutes of the States of Georgia and Wisconsin were held 
repugnant to the Federal Constitution, in that the Congress had 
dealt with the subject-matter in this field of concurrent jurisdic- 
tion, and that therefore, the States were without power, even under 
their police jurisdiction, to regulate the matter of safety devices 
of locomotives when engaged in interstate commerce. And it 
should be emphasized that, as a matter of fact, the Interstate Com- 
merce Commission, which was empowered under the amendments 
to the Boiler Inspection Act, to draft regulations for the entire 
locomotive, had not yet done so, so that, in fact, there would have 
been no conflict between similar State regulations and federal re- 
quirements. But the test was, not whether these similar regulations 
might co-exist in the same field, but, on the contrary, whether the 
subject-matter had been dealt with on the part of Congress. Mr. 
Justice Brandeis, writing for an unanimous Court, said: 

“The federal and the State statutes are directed to the same subject— 


the equipment of locomotives. They operate upon the same object. 
We hold that State legislation is precluded, because the Boiler Inspection 





47. 36 Stat. at L. 913. 
48. 234 U. S. 280, (1914). 
49. 38 Stat. at L. 1192, and 43 Stat. at L. 659. 
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Act, as we construe it, was intended to occupy the field. . . . The stand- 
ard set by the Commission must prevail, [and] requirements by the States 
are precluded, however commendable or however different their motives.”5° 


It is, of course, not an easy matter to determine when federal 
regulation has covered the subject-matter. In New York Central 
Ry. v. Winfield,®' the holding was that the Congress, in legislating 
under the Federal Employers’ Liability Act of 1908, in favor of 
claimants injured or killed while employed on interstate railways, 
in an act of interstate commerce at the time of injury or death, 
had covered the field of railway injuries, even though the Act re- 
quired negligence as the gravamen of the action, in other words, 
required proof of a tort on the part of the employer or his servants, 
and was not inclusive of accidental harms. Mr. Justice Brandeis 
dissented, in which Clarke, J., concurred, being of the opinion that 
the test should be absence of conflict between federal and similar 
State regulations as found in workmen’s compensation legislation. 
In the Napier Case, however, Mr, Justice Brandeis adopts the more 
acceptable, and now established, test, whether or not the Congress 
had covered the subject-matter, saying, “whether Congress has en- 
tered a field must be determined by the object sought through the 
legislation, rather than the physical elements affected by it.” 

The pertinency of these judicial authorities drawn from regula- 
tions by the States, under their police power, of certain equipment 
of interstate railways, must now be clearly apparent, in so far as 
the States may legislate with reference to equipment of aircraft 
and qualifications of airmen by means of registration requirements. 
Congress has covered the subject-matter, even though in all the de- 
tails of regulation there may not be apposite concrete requirements 
such as the several States might have drafted in advance of fed- 
eral regulation. The intention of Congress has been expressed by 
the enactment of the legislation, and it is of no consequence that 
the legislation may not yet have gone into effect. A most illuminat- 
ing decision apropos of this thought is that of Northern Pacific 
Ry v. Washington, where a State statute was stricken down be- 
cause covering the same subject-matter as that on which the Con- 
gress had legislated, but where the congressional legislation had not 
yet gone into effect. 

Hence, while State registration of aircraft and qualifications 





50. Supra, note 46, pp. 612, 613. And see Note, “The Federal Boiler 
Inspection Act and State Regulation,” 21 Illinois Law Rev. 815. 
51. 244 U. S. 147, (1917). 
52. 222 U. S. 370, (1912). 
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of airmen engaged in interstate commerce must be held constitu- 
tionally invalid, because the Congress has occupied the field, it 
does not follow that other types of State regulation of aircraft, en- 
gaged in internal business, would be equally invalid. The Con- 
gress may legislate, as it has done so, with respect to the equipment 
of entire locomotives of interstate railways as safety devices, or for 
that matter, with respect to rolling-stock of the railways generally ; 
and the Congress has legislated with respect to fixation of rates 
by interstate railways; but none of these attempts could be used as 
precedents to negate all State action as to the business of inter- 
state railways, such as the several States requiring interstate trains 
to make stops at certain places, or to elevate grade crossings.** 
Perhaps this observation is beyond the scope of. this discussion, 
and perhaps the Congress may, after all, by express statutory re- 
quirement, draw unto itself all regulation of even intra-state air- 
traffic or air-transport. However this may be, the conclusion reached 
here is that only so far as air-transport in interstate commerce is 
concerned, similar regulations by the constituent States as those 
imposed by the Congress, are constitutionally null and inoperative. 


Summary and Conclusion 


From whatever viewpoint considered, therefore, it would seem 
that so far as interstate commerce by air-transport is concerned, 
the several States have exceeded their powers in imposing registra- 
tion requirements, with fees, upon aircraft and airmen.. As fees 
laid upon the aircraft, regarded as personal property taxes, the 
water-carriage cases conferring immunity to steamships in transit 





53. On this point, cf. Missouri Pac. Ry. v. Norwood, 51 Sup. Ct. 458 
(1931), and Interstate Busses v. Holyoke Ry., 273 U. S. 45, (1927). <A vital 
problem arises, in this connection, with reference to the Illinois Aeronautics 
Act, approved July 9, 1931, which requires within sixty days that “all pilots 
any owners and/or operators of all aircraft shall register the Federal 
licenses of said airmen and of said aircraft in such manner as the Com- 
mission [of Aeronautics] may by regulation prescribe.” And “for the issu- 
ance of each certificate of registration of each Federal license for pilots 
and aircraft, no fee shall be charged.” It is, however, made a misde- 
meanor not to register the license. In my judgment, if there should be an 
attempt made to apply this provision to interstate aircraft and airmen, as I 
understand there is not, the absence of a fee would not save this registra- 
tion requirement from ‘unconstitutional attack, for the provision of regis- 
tration in so far as it might affect interstate air transport would be a 
“direct” burden on commerce of that business, within the doctrine of Di 
Santo v. Pennsylvania, or Napier v. Atlantic Coast Line Ry. as invading a 
field already covered by Congress which has itself required registration. 
Probably, although I do not desire irrevocably to commit myself, the re- 
quirements of other parts of the Illinois Act, to the extent it is separable, 
would be valid as to intrastate flying. 
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through the several States, would appear to be quite analogous, 
and it should be emphasized that the steamship cases created the 
doctrine of tax immunity, even where there were regular scheduled 
operations, and not merely occasional passage through a State’s 
jurisdiction. If the registration requirements be looked at as priv- 
ilege taxes, either for use of franchises conferred by the State, 
or as taxes upon the conduct of interstate air-transport, again State 
power must be held nugatory so far as it attempts to regulate inter- 
state aircraft and airmen. Finally, even as police measures, the 
power of the State is interdicted, in that there is complete federal 
regulatory control over the subject-matter. But the business of 
interstate air-transport, as a business, of course, might still be regu- 
lated by the constituent States, provided the regulations imposed 
did not burden interstate commerce. 

On principle, it would seem that a strong argument could be 
made for more and more federal, as opposed to State, regulation 
of interstate air-transport, on the general theory that aircraft, like 
radio, electricity, and communication of intelligence as businesses, 
does not know State lines; in fact, the States are only geographical 
expressions from this standpoint. Advantages of one uniform 
system of regulation far outweigh State regulations, even though 
the several States are showing a tendency to incorporate federal 
requirements into State law. This would not be necessary, except 
as perhaps to intra-state business of air-transport, and could not 
be done if federal control is paramount. Applying to the problems 
of State registration of aircraft and airmen engaged in interstate 
commerce, the decisions as they have come down to us at all analo- 
gous, the cumulative effect of the argument is, that the States are 
without power thus to compel registration of interstate aircraft 
and airmen. 
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THE HISTORY AND ACCOMPLISHMENTS OF 
THE INTERNATIONAL TECHNICAL 
COMMITTEE OF AERIAL LEGAL 
EXPERTS (C. I. T. E. J. A.)* 


Joun Jay Ipet 


Origin of International Private Air Law Code 


Early in the third decade of the present century a number 
of international aeronautic organizations became disturbed at the 
lack of uniform regulations governing private air law. Fearing 
chaos due to a threatened plethora of national laws on the subject, 
the Advisory and Technical Committee on Communications and 
Transit of the League of Nations in 1922, the International Cham- 
ber of Commerce in 1923 and the International Aeronautic Federa- 
tion in 1924 passed resolutions calling upon the Governments to 
formulate a uniform system of regulation as a certain number of 
States had done in the field of public air law in drawing up the 
Convention of October 13, 1919, which came into force in 1922. 

The first Government to become interested in private air law 
was that of France which in June, 1923, submitted to Parliament 
a bill regarding the liability of the carrier in air transport. It was 
realized that this question could only be solved by an international 
agreement and on August 17, 1923, M. Poincaré, then Premier, 
sent to the French diplomatic representatives a circular letter re- 
questing them to invite the powers to which they were accredited 
to attend an International Conference of Private Air Law which 
was planned to take place in November of that year. The pro- 
posed duties of the Conference were: 

1. To draw up a Convention on the liability of the aerial 
carrier. 





*The initials of the title of the Committee in French: Comité Inter- 
national Technique d’Experts Juridiques Aériens. 

+Technical assistant in Europe, National Advisory Committee for Aero- 
nautics. American Representative at Conferences of C. I. T. E. J. A. 1928- 
1931; Second Diplomatic International Conference on Private Air Law, 
Warsaw, 1929; Extraordinary Conference of International Commission for 
Air Navigation, Paris, 1929; Congresses of Comité Juridique International 
de l’Aviation, Madrid, 1928, and Budapest, 1930: Delegate to Conferences of 
International Aeronautic Federation, 1922-1931; Member of Air Transport 
Committee, International Chamber of Commerce; Member of Aviation Com- 
mittee, New York Chamber of Commerce. 


[27] 
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2. To decide whether it was desirable to pursue the study 
of the international unification of private air law. 

In his letter, M. Poincaré made the following statement: 

“It might have been thought desirable to submit the question 
(liability of the aerial carrier) to the International Commission for 
Air Navigation; however this Commission is charged solely with 
perfecting, by means of amendments, the Convention of October 
13, 1919, on air navigation and is not qualified to undertake the 
preparation of new texts outside the subject of that Convention. 
The question of the liability of the carrier by air is in the field 
of private law, entirely unrelated to the Air Convention which fixes 
the rights of States or Governments with respect to aircraft and 
their crews and the duties of the crews.”? 

As was to be expected this point of view as to the cognizance 
of the I. C. A. N. did not meet with the Commission’s approval. 
At its fifth session held in Rome, Oct. 26-31, 1923, the following 
communication from the French Government which had been ad- 
dressed to the General Secretary (M. Albert Roper) was discussed : 

“The French Government has approached the Governments 
of various States in order to ascertain their views as to participat- 
ing in an international Conference which it proposes calling in 
Paris to examine the question of the liability of aerial carriers. 
The meeting of this Conference has been fixed in principle to take 
place during November next. 

“Although the matters to be examined by this Conference do 
not come within the sphere of the International Commission for 
Air Navigation, they are, however, capable of giving rise to prob- 
lems which relate to the regulation of air navigation and are dis- 
cussed by the said Commission. The French Government would 
be happy to associate the International Commission for Air Naviga- 
tion with the work of the proposed Conference, and, to this end, 
has the honor to request the International Commission for Air 
Navigation if it would authorize its General Secretary to under- 
take, if need be, the Secretariat thereof.’? 

The I. C. A. N. thereupon unanimously adopted the follow- 
ing Resolution: 

“The Commission, after having taken cognizance of the French 
Government’s communication concerning the international Confer- 





1. See page 9, Report of International Conference of Private Air Law, 
Paris, Oct. 27-Nov. 6, 1925. Issued by French Ministry of Foreign Affairs, 


1926. 
2. See page 29, Official Bulletin No. 5 of I. C. A. N., Dec., 1923. 
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ence on questions of aerial law, authorizes its General Secretary 
to undertake, if necessary, the Secretariat of such Conference. 

“It directs its General Secretary, however, to remind the French 
Government that paragraph (g) of article 34 of the Air Conven- 
tion refers expressly to the competence of the I. C. A. N. ‘in regard 
to all questions which the State may submit for examination’. It 
considers that the question of the liability of aerial carriers is 
closely allied in practice to questions concerning the regulation of 
aerial navigation, the study of which devolves on the I. C. A. N. 
by virtue of the International Convention of the 13th October, 
1919, and that it is fully qualified, by means of its Legal Sub- 
Commission, usefully to study this matter. It therefore expresses 
the wish that, with a view to maintaining a unity of views in the 
organization of air navigation and of air traffic, paragraph (g) 
of article 34 be interpreted in its broadest sense by the Contract- 
ing States.’ 

At that time, however, the I. C. A. N. was composed of only 
17 States of which 13 were actually represented at the Rome ses- 
sion.* It was therefore recognized that if the Private Air Law 
Conference were to be really representative it would have to be 
independent of the I. C. A. N. Thus the action of the French 
Government was approved on the ground of expediency. 

The proposed Conference did not take place at the time set 
being twice postponed as several Governments wished to be fur- 
nished with the proposals to be discussed many months prior to the 
Conference. 

On June 30, 1925, M. Briand then, as now, French Foreign 
Minister, sent a circular instruction to the French envoys for de- 
livery to the various Governments enclosing a preliminary draft of 
an International Convention regarding the liability of aerial car- 
riers. While the discussion of this document would be the principal 
object of the Conference (definitely called for the following Octo- 
ber), other international problems of private law raised by the 
development of air transport could be submitted by the Govern- 
ments for examination at the Conference. M. Briand added that 
the French Government hoped that the question of the liability 
of aerial carriers would be solved by an International Conven- 
tion constituting the first step in the unification of international 
rules for air transport. 


3. See Resolution 130 of 5th Session of I. C. A. N. Rome, October 
26-31, 1923. Official Bulletin No. 5 of I. C. A. N. 

4. Counting the British Empire (which at that time had only one vote 
on the Commission) as comprising six States. 
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The preliminary draft was accompanied by a note pointing 
out that it was urgently necessary for the traveler and consignor 
to know in case of accident or damage the extent of their rights 
and the steps to take to enforce them and that it was likewise 
necessary for the air transport companies to be able to calculate 
the extent of their liability and to insure against it.® 


First International Conference on Private Air Law 


The First International Conference on Private Air Law was 
finally held at the Ministry of Foreign Affairs, Paris, from Octo- 
ber 27 to November 6, 1925, and was really representative includ- 
ing official delegates from 44 countries® and in addition observers 
from the United States, Japan and Hungary. The American ob- 
servers were the late Lieut. Commander Burg and Major Yount. 

M. Laurent Eynac, then French Under Secretary of State for 
Air, opened the Conference with a speech calling attention to the 
resolutions passed by the International Chamber of Commerce at 
the meetings of 1923 and 1925, the International Air Congress of 
1923 (London) and Brussels (1925), the International Aeronau- 
tic Federation at the 1924 Paris Conference, etc., all pressing for 
an International Conference to unify private air law. M. Pierre- 
Etienne Flandin, the first French delegate, was unanimously chosen 
President of the Conference, the Secretary being M. Roper. 

Two Commissions were named, one to report on general ques- 
tions of private air law and the other on the liability of aerial 
carriers. After presentation of their reports to the Conference a 
Convention regarding the liability of the carrier in international 
air transport was signed by the accredited delegates present.’ This 
draft was to be submitted to the various Governments for their ex- 
amination and later would be signed as an International Conven- 
tion at a subsequent Conference. 

The following motion adopted by the 1925 Conference forms 





5. See pages 12-13, Report of 1925 International Conference of Private 
Air Law, Paris. 

6. The countries represented by official delegates were: Albania, 
Argentine Republic, Austria, Belgium, Brazil, Chili, China, Colombia, 
Czechoslovakia, Denmark, Dominican Republic, Egypt, Esthonia, Finland, 
France, Germany, Greece, Great Britain, Canada, India, New Zealand, Union 
of South Africa, Guatemala, Italy, Latvia, Lithuania, Luxemburg, Mexico, 
Monaco, the Netherlands, Paraguay, Peru, Poland, Portugal, Rumania, Siam, 
Spain, Sweden, Switzerland, Turkey, Union of Socialist Soviet Republics, 
Uruguay, Venezuela and Yugoslavia. 

7. For text of draft Convention see pages 77-82 of Report of 1925 
International Conference of Private Air Law. 
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the legal basis for the existence of the International Technical 
Committee of Aerial Legal Experts: 

“After having drawn up, as an example, a list of questions 
the study of which should immediately follow the examination of 
the problem of the liability of carrier by aircraft, the Conference, 
considering the importance, urgency, complicated nature and the 
legal technicalities of these questions, passes the resolution that 
a special Committee of experts be formed as soon as possible 
charged with preparing the continuation of the work of the Con- 
ference. 

This Committee would be composed of a limited number of 
members. Its regular headquarters would be at Paris. 

The Conference therefore invites the French Government to 
enter into relations with the governments invited to this Conference 
in order that this recommendation may take effect. 

The Conference passes the resolution that the first questions 
for study by this Committee should be: 

Damages caused by aircraft to goods and persons on the 
ground. 

Compulsory insurance. 

Establishment of aeronautical registers: ownership of aircraft, 
vested rights and mortgages. 

Seizure, 

Renting of aircraft. 

Aerial collisions. 

Legal status of commanding officers of aircraft. 

Bill of lading (air consignment note). 

Uniform rules for the determination of the nationality of 
aircraft.”® 

On January 23, 1926, M. Berthelot, the Secretary General of 
the Ministry of Foreign Affairs, forwarded to the French envoys 
for transmittal to the various Governments the provisional minutes 
of the 1925 Conference. The covering letter enquired whether the 
Governments approved the text of the draft Convention and called 
attention to the motion passed at the Conference founding the 
Committee of Experts. The following significant paragraph of the 
letter may be quoted: 

“You are requested to ask the Government to which you are 
accredited to inform you as soon as possible whether it approves 
the motion of the Paris Conference quoted above and whether 





8. See pages 82-83 of Report of 1925 Private Air Law Conference. 
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it intends to participate in the constitution of the Special Com- 
mittee of Experts. It does not appear possible to have the In- 
ternational Commission for Air Navigation examine questions per- 
taining to the field of private law. This Commission is charged 
only with perfecting by means of amendments the Convention of 
October 13, 1919, on Air Navigation, and is not qualified to under- 
take the preparation of new texts foreign to the subject of that 
Convention which defines the rights of States or Administrations 
with regard to aircraft and their crews and the obligations of the 
latter. It is also important that each State preserve its complete 
sovereignty in all matters affecting possible changes in internal 
legislation; thus the proposed Committee of Experts is to be a 
purely advisory and completely independent organism both in its 
methods of work and in its operation”. 


First Session of C. I. T. E. J. A. 


The Committee christened the “Comité International Tech- 
nique d’Experts Juridiques Aériens” was set up at its First Ses- 
sion held at the Ministry of Foreign Affairs in Paris, May 17 to 21, 
1926. 28 nations appointed representatives for attendance at this 
meeting, the United States designating the late Lieut. Commander 
Burg “to follow the proceedings.” 

The conference was opened by M. Laurent Eynac, then Under 
Secretary of State for Air. M. de Lapradelle, the well-known 
French jurist, was named President of the Session and M. Sudre 
of the French Under-Secretariat for Air was chosen as Permanent 
Secretary of the new organization. (His title was changed to Sec- 
retary General in 1927.) 

The experts were divided into two Sub-Committees, one on 
Documentation and Organization and the other on Programme 
and Agenda. While the first established the by-laws of the Com- 
mittee, the second drew up a list of the questions of private air 
law proposed for study by the C. I. T. E. J. A. The by-laws of 
the Committee were later amended and as now in force are given 
in Appendix A (translated. from French text in brochure of C. I. 
T. E. J. A. dated May 1, 1931). The study of the following prob- 
lems of private air law was divided among four Commissions set 
up at the First Session.° 





9. See pages 49-50 of Minutes of First Session of C. I. T. E. J. A, 
May, 1926, issued by Comité International Technique d’Experts Juridiques 
Aériens. 
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First Commission. 
1. Nationality of aircraft. 
2. Aeronautical register. 
3. Ownership, co-ownership, construction and transfer. 
4. Vested rights, mortgages, privileges and seizure. 


Second Commission, 

1. Category of transport (commercial transport, touring, 
etc. ) . 

2. Bill of loading. 

3. Liability of carrier towards consignors of goods and 
towards passengers. 

4. Jettison of cargo and general damage. 

5. Renting of aircraft. 


Third Commission. 
1. Damage and liability toward third parties (landing, col- 
lision and jettison). 
2. Limits of liability (contractual limitation, abandonment). 
3. Insurance. 


Fourth Commission. 
1. Legal status of commanding officer and crew. 
2. Accidents to the crew and insurance. 
3. Status of passengers, 
4. Law governing acts committed on board aircraft, 


The general method of operation of the C. I. T. E. J. A. a 
drawing up draft Conventions on questions of private air law was 
decided upon as follows: 

The committee indicates to the competent Commission the 
matter that it desires to have studied. The Commission instructs its 
Reporter to prepare an analysis of the subject. The Reporter 
then sends a Questionnaire to the members of the Commission 
who are requested to reply to it within a certain time limit. Armed 
with these replies, the Reporter draws up a note as well as a pre- 
liminary draft text on which the Commission is invited to give an 
opinion during its meeting. When a satisfactory result is reached, 
a preliminary draft of the Convention is submitted to the Com- 
mittee. If the Committee does not adopt this preliminary draft 
it is sent back to the Commission for further study. If, on the 
other hand, the text is satisfactory to the Committee, it is for- 
warded to the French Government for distribution to all the inter- 
ested Governments with a view to calling a Diplomatic Conference 
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at which the draft is transformed into a Convention signed by the 
representatives of the States assembled. 


Second Session of C. 1. T. E. J. A. 


The Second Session of the C. I. T. E. J. A. was held at the 
Ministry of Foreign Affairs, Paris, April 4 to 7, 1927, having 
been immediately preceded by meetings of the lst and 2nd Com- 
missions. Experts from 27 States were present but the United 
States did not participate even to the extent of sending an ob- 
server. In the absence of the late M. Bokanowski, Minister of 
Commerce and Aeronautics, the Conference was opened by M. 
Fortant, then Director General of Aeronautics in the Ministry of 
Commerce. M. Laurent Eynac, the head of the French delega- 
tion, was chosen as President of the Session. 

At the Session were discussed the preliminary drafts of a 
Convention on aerial bills of lading (air consignment notes) and 
modifications to the 1925 preliminary draft of the Convention on 
the liability of aerial carriers. It was decided to refer both ques- 
tions back to the Second Commission with the object of including 
them in a single draft Convention.’® 


Third Session of C. 1. T. E. J. A. 


Between the Second and Third Plenary Sessions, much activity 
prevailed in the Commissions which held meetings in Brussels in 
November, 1927, and Paris in March, 1928. As a result of this, a 
well studied preliminary draft of a Convention on the liability of 
the carrier in international air transport and the aerial bill of 
lading was presented at the Third Session which took place at 
Madrid from May 24 to 29, 1928. 

Only 19 nations sent representatives to Madrid as compared 
with 28 at the First Session. Seventeen States were represented 
by delegates and two (the United States and Japan) by observers, 
the American observers being Mr, H. H. Kelly of the Depart- 
ment of Commerce and the writer. 

The Session was opened by General Soriano, the Director 
General of Spanish Aeronautics, and the Presidency of the Session 
was given to M. Iranzo, of the Spanish delegation, assisted by M. 
de Lapradelle (France). 

After submission to the Drafting Commission, the preliminary 





10. For full report of proceedings see Minutes of Second Session of 
Cras TE IA. 
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text referred to above was approved by the C. I. T. E. J. A. with 
few changes and was transmitted to the French Government for 
communication to all the Governments with a view to calling the 
Second International Conference of Private Air Law." 


Fourth Session of C. I. T. E. J. A. 


The Commissions again displayed activity, meeting in Paris in 
October, 1928, and immediately before the Fourth Plenary Ses- 
sion of the C. I. T. E. J. A. held May 6 to 8, 1929, at the Ministry 
of Foreign Affairs, Paris. 

To this Conference 21 nations sent delegates while Japan, 
China and the United States sent observers. The American con- 
tingent of observers consisted of Major Yount, Lieut. Commander 
Thomas and the writer. 

The Session was opened by M. Gaussen, of the Ministry of 
Foreign Affairs in the absence of M. Laurent Eynac, the Air Min- 
ister. M. Giannini, of the Italian Delegation, was chosen President 
of the Session. 

Items on the agenda included the study of two preliminary 
drafts of Conventions prepared by the First Commission, one on 
the aeronautical register and the other on aerial mortgages. These 
were destined to be overshadowed in importance by the question 
of the liability for damage caused to third parties on the ground, 
a draft text of which had been prepared by the Third Commission. 
Prolonged discussion took place as to whether the principle of 
limited or unlimited liability should be followed and whether the 
operator and owner of the aircraft causing the damage should be 
jointly or separately liable. The countries voted by 12 to 7 in favor 
of unlimited liability notwithstanding resolutions passed by the In- 
ternational Chamber of Commerce and the International Air Traffic 
Association (the latter composed of the air transport companies) 
in favor of limited liability..2 The principle of joint liability of 
operator and owner was upheld by 11 votes to 7. As it was ob- 
vious that a Convention following the text submitted would have 
received the signature of a very limited number of Governments, 
the draft was referred back to the Third Commission for further 
study in an effort to conciliate the opposing viewpoints.’ 





11. For full report see Minutes of Third Session of C. I. T. E. J. A. 

12. The principle of limitation of liability was finally agreed upon at 
the following Session owing to concessions on the part of the delegates who 
had upheld the Régime of unlimited liability. 

13. See Minutes of Fourth Session (Document 22 of C. I. T. E. J. A.) 
for details. 
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Second International Conference on Private Air Law 


At the invitation of the Polish Government the Second Dip- 
lomatic Conference on Private Air Law was held in Warsaw from 
Oct. 4 to 12, 1929, to prepare for signature the Convention on 
the liability of the carrier in international air transport and the 
unification of air transport documents (tickets, bills of lading, etc.). 
This Convention was the final expression of the work of the 1925 
Paris Conference and of the first three Sessions of the C. I. T. E. 
5A. 

33 nations were represented at the Conference, 32 by dele- 
gates and the United States by the writer as observer..* M. 
Zaleski, the Minister of Foreign Affairs opened the Conference and 
the reply to the speech of welcome was made by M. Pierre-Etienne 
Flandin who had presided at the 1925 Conference. 

M. Lutostanski, the chief of the Polish delegation, was chosen 
President of the Conference and the following Vice-Presidents 
were named: 

Sir Alfred Dennis (Great Britain), 

. Pierre-Etienne Flandin (France), 
. Giannini (Italy), 

. Richter (Germany), 

. Nishikawa (Japan), 

. Pecganha (Brazil), 

. Arendt (Luxemburg). 

On account of the great number of amendments to the draft 
Convention made by the various Governments a Preparatory Com- 
mission was formed which was given the work of analyzing the 
various proposals, classifying them as primary or secondary ques- 
tions of substance and questions of form. The conclusions of the 
Preparatory Commission were accepted by the Conference and a 
Drafting Commission drew up the actual text of 41 articles which 
was considerably modified from the original preliminary draft of 
1925. The title was changed to the broader “Convention for the 
Unification of certain Rules Relative to International Transporta- 
tion by Air.’”?® The Convention received at the Conference the 
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14. The countries represented by official delegates were: Austria, 
Belgium, Bulgaria, Brazil, China, Czechoslovakia, Denmark, Egypt, Esthonia, 
Finland, France, Germany, Great Britain, Australia, Union of South Africa, 
Greece, Hungary, Italy, Japan, Latvia, Luxemburg, Mexico, Norway, the 
Netherlands, Poland, Rumania, Spain, Sweden, Switzerland, Union of So- 
cialist Soviet Republics, Venezuela and Yugoslavia. 

For English translation of text of Convention and accompanying 
resolutions see Supplement to Bulletin of Treaty Information No. 7, Sep- 
tember, 1929, issued by Department of State, Washington, D. C. 
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signatures of the delegates of 13 nations and before the period 
for signing closed on Jan. 30, 1930, 10 additional signatures were 
obtained.?® 

Article 37 states that as soon as the Convention shall have 
been ratified by five of the High Contracting Parties it shall be- 
come effective between them the 90th day after deposit of the 
fifth ratification. Up to the present, however, only four countries 
(Brazil, Rumania, Spain and Yugoslavia) have ratified the Con- 
vention but the ratifications of Great Britain, France and Poland 
are imminent and those of Germany, Austria and Hungary should 
follow shortly thereafter. 

Before separating, the Conference unanimously adopted the 
following resolutions which recognized the work accomplished by 
the C. I. T. E. J. A. and confided to it the task of proceeding 
with the study and preparation of draft Conventions which will be 
submitted to future International Conferences of Private Air Law. 

“A. The Conference, considering that the Warsaw Conven- 
tion regulates only some of the difficulties regarding air transport 
and that international air navigation brings up many other ques- 
tions which it would be desirable to regulate by international agree- 
ments, resolves that further conferences to continue this work of 
unification should be called at a later date by the French Govern- 
ment which has taken the initiative of convening these conferences. 

“B. The Conference, recognizing the importance from the in- 
ternational point of view of a uniform regulation for all kinds 
of air transport, resolves that the C. I. T. E. J. A. should prepare 
as soon as possible a draft convention on this matter. 

“C. The Conference, considering it advisable that standard 
forms of transport documents be adopted by all air navigation 
companies, resolves that they should adopt the models prepared 
by the C. I. T. E. J. A.” 


Fifth Session of C. I, T. E. J. A. 

To resume the account of the work of the C. I. T. E. J. A, 
there were in 1930 meetings of the Commissions in Paris in May 
and just prior to the Fifth Plenary Session of the Committee at 
Budapest October 6th to 8th. Seventeen States sent delegates to 
the Session while the United States and Japan were represented 
by observers.’” 





16. For proceedings of Conference see Minutes issued by Polish Min- 
istry of Foreign Affairs, 1930. 

17. For proceedings see Minutes of Fifth Session, Document 73 of 
CFT. E FA 
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The Session was opened by M. de Danilovics, of the Hun- 
garian Foreign Office, and in the absence of M. Laurent Eynac the 
chair was taken successively by the four Vice Presidents (Presi- 
dents of the various Commissions): MM. Giannini (Italy), Arendt 
(Luxemburg), Wolterbeek-Miller (the Netherlands) and Panie 
(Italy). 

The Committee agreed to the principle of drawing up a pre- 
liminary draft Convention on the aeronautical register and real 
rights. However, the principal work accomplished at the Session 
was the approval of the draft Convention concerning liability for 
damage caused to third parties on the ground (Appendix B). 
Attached to the proposed text was a recommendation that the C. I. 
T. E. J. A. considered it advisable that this Convention be followed 
by a Convention on the guarantees to be given by the operator, 

It was decided to send the draft to the French Government for 
distribution to the various States with a view to calling the Third 
International Conference of Private Air Law and on Feb. 5, 1931, 
it was forwarded by M. Laurent Eynac to the French Minister 
of Foreign Affairs for distribution to the various Governments 
accompanied by an explanatory note prepared by M. Ambrosini 
(Italy), the Reporter. 

The preface to this note giving the history of the subject is 
as follows: 

“Among the various drafts of international conventions studied 
by the C. I. T. E. J. A. that regarding damage caused by aircraft 
to third parties on the ground has always been considered as one 
of the most important and urgent. The urgency has been more 
evident since the signature of the International Convention of War- 
saw of October 12, 1929, on the unification of certain rules regard- 
ing air transport, which regulates the liability of the air carrier 
for damage caused to passengers and freight Carried by air. 

“After the signature of the Warsaw Convention the inter- 
national air transport companies, which desired to have the inter- 
national legal régime of liability completed, passed resolutions and 
proposals that the Convention concerning liability to third parties 
be completed as rapidly as possible. The insurance companies 
joined their resolutions to those of the air navigation companies, 
pointing out especially the fact that it was difficult to fix proper 
premiums and to assume the insurance of damage caused to third 
parties so long as a single international system of liability and the 
application of the principle of limited liability did not permit the 
exact calculation of the risks involved. 
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“Taking heed of this necessity, the C. I. T. E. J. A. first pro- 
posed to submit to the Second Diplomatic Conference at Warsaw 
not only the draft regarding the liability of the carrier regarding 
passengers and freight, but also that on the liability regarding third 
parties. This intention, however, could not be carried out on ac- 
count of the wide divergence of views between the various dele- 
gations of the C. I. T. E. J. A. regarding whether or not the 
principle of limited liability could be applied to third parties injured 
on the ground. These divergences long appeared difficult to recon- 
cile. Recently, however, the C. I. T. E. J. A. undertook to make 
reciprocal concessions in a spirit of collaboration made more and 
more necessary by insistent steps taken by the interested circles 
and finally adopted the principle of limitation. The draft regarding 
the liability for damage caused to third parties was finally com- 
pleted and approved at the Fifth Session at Budapest, October, 
1930, 

“The draft Convention, which is the fruit of four years of 
work, and in which have participated eminent jurists and tech- 
nicians of the more forward-looking nations, now appears acceptable 
in its general lines, 

“This draft is now brought to the knowledge of the interested 
governments for submission, discussion and approval at the Third 
Diplomatic Conference of Private Air Law.” 


Sixth Session of C. I. T. E. J. A. 


In 1931 the various commissions held meetings in Paris in 
June and immediately before the Sixth Plenary Session which was 
held at the Ministry of Foreign Affairs October 23 and 24. 

Thirty-eight representatives from 21 nations actually attended 
the Conference out of the 61 members of 32 States at present form- 
ing the C. I. T. E. J. A. (For complete composition of Committee 
see Appendix C.) 

The opening address was delivered by M. Campana, of the 
Ministry of Foreign Affairs, and M. Giannini (Italy) was chosen 
President for 1931-32 in succession to M. Laurent Eynac who was 
awarded the title “President d’Honneur”. The Presidents of the 
various Commissions (who are thus Vice-Presidents of the C. I. T. 
E, J. A.) were chosen as follows: 

lst Commission: M. Cogliolo (Italy) replacing M. Giannini. 

2nd Commission: M. Ripert (France) replacing M. Arendt 
(Luxemburg), retired. 
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3rd Commission: P. Pittard (Switzerland), replacing M. 
Panie (Italy). 

The Conference approved with certain modifications the pre- 
liminary draft of Convention prepared by the First Commission 
on the ownership of aircraft and the aeronautical register. By 
this Convention each Government agrees to set up a register in 
which every aircraft registered according to the national law will 
be inscribed for the purpose of recording the ownership and real 
rights by the competent authority of the State. 

The Conference likewise approved another preliminary draft 
Convention presented by the First Commission: that on mortgages, 
other real securities and aerial liens, Both these texts will be sent 
to the French Government for transmittal to the various States 
who are members of the C. I. T. E. J. A. 

A preliminary draft Convention on the legal status of the Com- 
manding Officer of an aircraft presented by the Fourth Commission 
was discussed and will be studied jointly with the International 
Labor Bureau of Geneva before it is definitely approved. 

Other preliminary draft Conventions at present under con- 
sideration are that on attachment of aircraft (First Commission), 
that on the guarantees to be furnished by the operator for damage 
caused to third parties on the ground (Third Commission), a 
complement to the text approved at the 1930 Budapest Session, 
and that on the rescue of aircraft at sea (Third Commission). 
The Second Commission is occupied with questions of general 
average and tourist transport. 

It is expected that the Seventh Plenary Session of the C. I. 
T. E. J. A. will take place in June, 1932, and the Third Inter- 
national Conference on Private Air Law will probably be held in 
1933. 


The Participation of the United States in the C. I. T. E. J. A. 


It will have been observed that prior to 1931 the United 
States did not participate officially in the work of the C. I. T. E. 
J. A. brought to fruition by International Conferences. Our Gov- 
ernment was aware, however, of the importance of keeping in 
touch with the progress being made in the international codification 
of private air law and on May 3, 1928, Mr. Frank B. Kellogg, the 
Secretary of State, submitted to the President a recommendation 
that Congress be requested to authorize an annual appropriation of 
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not more than $250 to meet the share of the United States of the 
expenses of the C. I. T. E. J. A. The note read as follows :%® 


“THE PRESIDENT: 


An international conference on private aerial law called by the French 
government met at Paris on October 27, 1925. The conference drew up a 
draft international convention containing an outline of principles governing 
settlements for losses sustained in the transportation of merchandise by 
commercial aircraft and adopted a motion providing for the creation of an 
International Technical Committee of Aerial Legal Experts to continue the 
work of the conference. This Committee has been organized and has held 
two sessions, the first at Paris in May, 1926, and the second in that city in 
April, 1927. A third session will be held at Madrid beginning on May 24, 
1928. The draft convention adopted at the conference which met on Oc- 
tober 27, 1925, is now being considered by this committee, and its studies 
will result in the preparation of drafts of other conventions for considera- 
tion at future international conferences on private aerial law. 

The Secretary of State is in receipt of a note from the French am- 
bassador in which he states that the deliberations of the committee will 
render it possible to make studies progress in the unification of private 
aerial law, and that the French Government desires to be informed whether 
the Government of the United States is willing to contribute toward the 
annual expenses of the committee. An estimate of expenses for the year 
1928, amounting to 33,400 gold francs, as approved by the committee is here- 
with inclosed. There is also inclosed a copy of a resolution adopted by the 
committee appointing four commissions to make a study of the questions 
to be considered by the committee, on which the following countries are 
represented: Germany, England, Belgium, Brazil, Colombia, Denmark, 
Egypt, Spain, France, Greece, Guatemala, Hungary, Italy, Japan, Lithuania, 
Luxemburg, the Netherlands, Peru, Poland, Rumania, the Kingdom of the 
Serbs, Croats, and Slovenes, Sweden, Switzerland, Czechoslovakia, Turkey, 
Russia, Venezuela, China, Esthonia, Latvia, Mexico, Monaco and Portugal. 
Twenty countries have already paid their quota toward the expenses of the 
committee for the year 1928. 

The embassy in Paris reports that the amount paid by each country 
toward the annual expenses of the committee is the same, and that it will be 
less than $250 for each calendar year. 

The National Advisory Committee for Aeronautics and the Department 
of Commerce, whose views on the subject were requested by the Secretary 
of State have expressed the belief that the deliberations of the Interna- 
tional Technical Committee of Aerial Legal Experts are of sufficient im- 
portance to this Government to warrant an annual contribution toward the 
expenses of the committee. 

The Secretary of State is of the opinion that it would be helpful to 
agencies of this Government interested in the development of commercial 
aviation if they could be kept fully informed of the deliberations of the 
International Technical Committee of Aerial Legal Experts, and that this 





18. For enclosures mentioned in note see House of Representatives 
Report No. 1817, 70th Congress, Ist Session. 
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Government should participate in the meetings of the committee and its sub- 
committees to such extent as may be found to be practicable, in order that 
their findings may be available to this Government for consideration in 
connection with any future conferences on private aerial law in which the 
Government of the United States may desire to participate. 

With the view, therefore, of enabling this Government to participate 
in the advantages to be derived from the deliberations of the International 
Technical Committee of Aerial Legal Experts the undersigned, the Secre- 
tary of State, has the honor to enclose a draft of a joint resolution for 
which he recommends that the favorable consideration of the Congress be 
requested authorizing an annual appropriation of a sum not in excess of 
$250 to meet this Government’s share of the expenses of the International 
Technical Committee of Aerial Legal Experts beginning with the calendat 
year 1928. 

Respectfully submitted, 
Frank B. KELtocc.” 


On the following day Mr. Coolidge transmitted the note to 
Congress commending the recommendation of the Secretary of 
State to its favorable consideration. While the joint resolution 
(H. J. Res, 311) authorizing the annual appropriation passed the 
House of Representatives on May 28, 1928, Congress adjourned 
the following day without any action on the resolution having 
been taken by the Senate. Likewise, the second session of the 
70th Congress ran its course with no action by the Senate on the 
resolution. 

The whole effort had to be started once more “ab initio” and 
on March 26, 1930, the late Mr. J. P. Cotton, then Acting Secre- 
tary of State, submitted to the President the following note :?° 


“THE PRESIDENT: 

On May 4, 1928, President Coolidge commended to the favorable con- 
sideration of the Congress a report from Secretary of State Kellogg re- 
questing legislation authorizing an annual appropriation of a sum not in 
excess of $250 to meet this Government’s share of the expenses of the 
International Technical Committee of Aerial Legal Experts, which is printed 
as Senate Document No. 94, Seventieth Congress, a copy of which is en- 
closed. 

Pursuant to this request, H. J. Res. 311, authorizing an annual appro- 
priation to meet the quota of the United States toward the expenses of the 
International Technical Committee of Aerial Legal Experts, passed the House 
of Representatives on May 28, 1928. 

As Congress adjourned on May 29, no action on the joint resolution 
was taken by the Senate in the first session. Nor was any action taken 
by the Senate on this resolution during the second session of the Seventieth 
Congress. 





19. See House of Representatives Report No. 1345, 71st Congress, 2nd 
Session. 
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Since Secretary of State Kellogg’s report to President Coolidge of 
May 3, 1928, the International Technical Committee of Aerial Legal Experts 
has held two further sessions, one at Madrid in May, 1928, the other at Paris 
during May, 1929. 

As a result of agreement having been reached at the Madrid session 
upon the text of a draft convention, a Second International Diplomatic Con- 
ference on Private Aeronautical Law was convened at Warsaw, Poland, 
last October. 

Thirty-nine countries were represented at this conference, and the con- 
vention resulting therefrom was signed by the representatives of the fol- 
lowing 13 nations. Austria, Brazil, Commonwealth of Australia, Denmark, 
France, Germany, Great Britain, and Northern Ireland, Italy, Jugoslavia, 
Luxemburg, Poland, Switzerland, and the Union of South Africa. 

This convention attempts to regulate in a uniform manner international 
transportation by air with respect to the documents employed for such 
transportation and to the liability of the carrier. 

Each of the high contracting parties to this convention shall have the 
right to occasion a meeting of another international conference for the 
purpose of seeking improvements which might be made in the present con- 
vention, at any time more than two years from the date this convention goes 
into effect. Furthermore, the International Technical Committee of Aerial 
Legal Experts will continue to meet, probably at least once a year, for the 
same purpose. 

The subjects covered in this convention and to be discussed in future 
meetings of this committee are of great interest and value to the executives 
and operators of both domestic and international air transportation com- 
panies, and include among other subjects, the form of, and information to 
be contained in, passage tickets, baggage checks, and aerial waybills to be 
used in international air transportation; also the fixing and limiting of the 
liability of the carrier for injury to passenger and goods. 

The committee maintains a permanent office at 37 Avenue Rapp, Paris. 
Its expenses and activities are substantially the same as were set forth in 
the statement printed in the enclosed Senate Document No. 94. The embassy 
at Paris reports that the amount paid by each country toward the annual 
expenses of the committee is the same and since it is fixed by its regulations 
at 1,000 gold francs annually, it will be less than $250 for each year. 

In view of future meetings of this International Technical Committee 
of Aerial Legal Experts and other international conferences upon this 
convention thus envisaged and because of the growing interest taken in 
these deliberations by the aeronautical interests in this country, the Sec- 
retary of State, by identic letters dated December 18, 1929, again requested 
the opinion of the interested agencies of the Government upon the question 
of seeking an appropriation by Congress of a sum not to exceed $250 an- 
nually to pay this Government’s share in the expenses of the International 
Technical Committee of Aerial Legal Experts. 

In reply, the war, Post Office and Commerce Departments and the 
National Advisory Committee for Aeronautics have expressed the opinion 
that the deliberations of this committee are of sufficient importance to 
this Government to warrant an annual contribution toward its expenses. 











44 THE JOURNAL OF AIR LAW 
It would seem helpful to agencies of this Government interested in the 
development of commercial aviation if they could be kept fully informed of 
the deliberations of the International Technical Committee of Aerial Legal 
Experts, and that this Government should participate in the meetings of the 
committee to such extent as may be found practicable, in order that its 
findings may be available to this Government for consideration in con- 
nection with any future conferences on private aerial law in which the 
Government of the United States may desire to participate. 

I therefore recommend that the Congress be requested to enact legisla- 
tion authorizing an annual appropriation of a sum not in excess of $250 to 
meet this Government’s share of the expenses of the International Technical 
Committee of Aerial Legal Experts, beginning with the year 1930. 

A draft of a resolution designed to carry out this recommendation is 
attached. 

Respectfully submitted, 
J. P. Corton.” 


On April 1, 1930, the President sent to Congress the following 
message :*° 


“To THE CONGRESS OF THE UNITED STATES: 

I commend to the favorable consideration of the Congress the enclosed 
report from the Acting Secretary of State to the end that legislation may 
be enacted authorizing an annual appropriation of a sum not in excess of 
$250 to meet the share of the United States of the expenses of the Inter- 
national Technical Committee of Aerial Legal Experts beginning with the 


year 1930. 
HERBERT Hoover.” 


The new resolution (H. J. Res. 299) was passed by the House 
of Representatives on May 29, 1930, Being finally passed by the 
Senate on February 10, 1931, it was approved by the President on 
February 14, 1931. The text in full of this momentous document 
approving the participation of the United States in the work of 
regulating the great field of international private air law is as 
follows: 


“(Public Resolution—No. 118—71st Congress)—(H. J. Res. 299) 

Joint Resolution to provide an annual appropriation to meet the quota of 
the United States toward the expenses of the International Technical Com- 
mittee of Aerial Legal Experts. 

Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled. That a sum not to exceed $250 
is hereby authorized to be appropriated annually to meet the share of the 
United States of the expenses of the International Technical Committee 
of Aerial Legal Experts, beginning with the year 1930. 

Approved, February 14, 1931.” 





7 20. See House of Representatives Report No. 1345, 71st Congress, 2nd 
Session. 
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Appendix A 
BY-LAWS OF C. I. T. E. J. A. 


Article 1. The President of the Committee elected at the beginning of 
every session continues in office until the opening of the next session. 

Article 2. The-Committee organizes from one session to another the 
Commissions and decides how many members they will include. Every 
member of a Commission may be represented by another member of the 
Committee. 

Only one member of the same nationality may belong to any one 
Commission. 

Article 3. The Secretary General of the Committee is charged with 
the duty of attending to the correspondence, drawing up the minutes of the 
Committee and the Commissions, receiving and distributing questionnaires 
and reports, calling the Commissions and the Committee. 

Article 4. The Commissions provided for by Article 3 herein above 
elect their Presidents and the Reporters for each one of the questions 
entered on the agenda. 

The Reporter prepares on the question referred to him a questionnaire 
sent to all the members of the Commissions, who must within the time set 
by the said Commission when the question was entered on the agenda, 
return their answers directliy to the Reporter and also send a copy to the 
Secretary General of the Committee. 

The Reporter makes out his report containing a text preceded by an 
explanation. He sends his report to the Secretary General of the Committee 
for distribution to all the members of the Commission. 

The Commission next meets at the call of its Chairman to study the 
reports that have been made and to prepare a text to be referred to the 
Committee. It then appoints the Reporters charged with the duty of laying 
its findings before the Committee. The Commission meets at the place 
named by its President in agreement with the President of the Committee. 

Article 5. The Committee meets on being called by its President who 
states the object of the conference. 

It hears the statements of the Reporters appointed by the Commissions 
and passes upon the texts the final wording of which is given to a Sub- 
Committee. 

Article 6. The drafting Sub-Committee consists of five members ap- 
pointed by the Committee. It elects its President and the Reporter General 
whose duty is to present the texts before the Committee. 

Article 7. Upon approval by the Committee of the general report and 
drafts of Convention these are forwarded to the French Government to be 
communicated to all the governments with a view to an early convocation 
of the International Conference on Private Aerial Law. 

Article 8. The draft of the budget for every year is prepared by the 
Secretary General and considered and voted on by the Committee not later 
than the end of the first half of the previous year. 

The Committee may offer for their acceptance to the Contracting States 
such changes as may be deemed necessary in the quotas to be paid by the 
several States. 

Article 9. The Secretary General is charged with keeping the accounts 
and the service of the Treasury of the Commission. 

He receives the quotas of the States and sees that the appropriations 
made in the budget are paid by drawing checks for the necessary amounts. 

A Commission of three members is appointed every year by the Com- 
mittee for examination of the financial conduct of his office by the Secre- 
tary General; one of the members is charged with the duty of reporting 
to the Committee concerning the draft of the budget for the following 
year and the accounts of the past year. 

Article 10. Estimates will be made in gold francs, 
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Article 11. Quotas of the Contracting States will be due the first of 
January of every year. They will be computed in gold francs and paid for 
in French francs or Sterling or in the national currency of the several Con- 
tracting States at the rate of exchange on the date above mentioned. 

Article 12. The new Contracting States will pay a quota equal to that 
set in the budget for the current year for the other Contracting States. 

These new States will owe the whole of the quota for any year that 
has been begun. 

Article 13. The quotas of the Contracting States sent to the Secretary 
General by check payable to the Secretary General of the International 
Technical Committee of Aerial Legal Experts shall be credited by him in an 
account carried at the bank in the name of the International Technical Com- 
mittee of Aerial Legal Experts. That account will be opened in the bank 
and in the currency designated each year by the Commission for Auditing 
of Accounts. 

Article 14. The accounts will be audited every year by the Commission 
for Auditing of Accounts. 

Article 15. (Provisional.) The Commission on Documents and Regu- 
lations is temporarily at the disposal of the Committee for the study of any 
amendments or additions to be made in the text of these by-laws. 

That study may be taken up at any time by the President of the Com- 
mission at the request of the President of the Committee. 




















Appendix B 


DRAFT CONVENTION CONCERNING LIABILITY FOR DAMAGE 
CAUSED TO THIRD PARTIES ON THE GROUND 


Article 1. Any damage caused to persons or objects on the ground 
by aircraft while manoeuvering or flying, entitles the injured party to com: 
pensation if it can be proved that damage has been caused and that it has 
been caused by aircraft. 

This liability can be attenuated or removed in case of fault of the 
injured person and in conformity with the provisions of the law of the 
Court informed of the occurrence. 

Article 2. Compensation must be given in the following cases: 

a) Where damage results from throwing anything overboard, whether 
it be ballast or something thrown overboard in case of necessity; 

b) Where damage is caused by any person on board the aircraft, ex- 
cepting it if can be proved that the damage was caused intentionally by 
some act which had nothing to do with the operating of the aircraft and 
without the operator or his staff being able to prevent the damage. 

Article 3. The operator is liable in the cases mentioned in the preced- 
ing articles, excepting where he has recourse against the author of the 
damage. 

The operator of the aircraft is any person who uses that aircraft for his 
own account. 

Where the name of the operator is not entered in the aeronautical 
register or in any other official document, the owner shall be considered 
as the operator until proof to the contrary is forthcoming. 

Article 4. The operator of an aircraft is liable for any accident up to 
the value of the aircraft at the place and time when it is first put into 
commission. 

Half the amount shall be allotted to repairs of damages caused to per- 
sons and the remaining half to repairs of damages to goods. 

In any case, the limit of the operator’s liability shall not be less than 
2,500,000! French frs. for each category of damages. 
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If the amount marked for compensation for damages caused to goods 
is not wholly needed to cover this item, the balance shall go towards com- 
pensation for injury to persons. 

Article 5. If there are several injured persons in the same accident, 
and if the whole sum to be paid as compensation exceeds the limits pro- 
vided for in Article 4, it will be necessary to proceed to a proportional re- 
duction, taking into consideration the rights of each person without, how- 
ever, exceeding the total amount provided for above. 

Article 6. When several persons are injured in the same accident, the 
parties concerned shall notify their claims within a maximum time limit 
of six months, calculated from the day of the accident. After this period 
has elapsed, the claims shall be met and the parties concerned shall only be 
allowed to exercise their rights on the amount not yet distributed. 

Article 7. If various injured third parties submit their claims, in accord- 
ance with the provisions of the preceding articles and of article 9 before the 
Courts of various States, the defendant may claim the total amount of com- 
pensation and monies owing to him, with a view to preventing the limits 
of his liability being exceeded. 

Article 8. The operator shall not be entitled to take advantage of the 
provisions of this Convention which limit his liability if the damage is 
caused by his own fault. 

Article 9. Actions for compensation in case of injury within the mean- 
ing of the preceding articles can be heard by: the legal authority of the 
domicile of the defendant, the legal authority of the place in which the 
damage took place, the legal authority of the domicile of the underwriter, as 
far as the law of that place gives the injured party any right of recourse 
against the underwriter. 

Article 10. These actions shall be heard within two years from the date 
when the damage was caused. If the injured person proves that he was 
unable to know abount the damages or to identify the person responsible 
for them, the two year period shall start from the day on which that per- 
son is in possession of such knowledge. 

In any case, four years from the time of the accident is the time limit 
within which proceedings may be started. 

The method of calculating the time limit and of deciding on causes for 
adjournment and interruption of the time limit prescribed shall be de- 
termined by the law of the Court informed of the occurrence. 

Article 11. In case of the decease of the person liable for the damage, 
proceedings against the responsible party within the limits provided by the 
present Convention shall be carried out against the heirs of that person. 

Article 12. The present Convention is applicable in all cases where 
damage is caused by aircraft of one of the Contracting States within the 
borders of another Contracting State, or on the high seas to a vessel belong- 
ing to another Contracting State, as well as to persons or goods on that 


vessel. 


Appendix C 
COMPOSITION OF C, I. T. E. J. A. 


Argentine Republic— Coronet Zanni, Air Attaché at Embassy, Paris. 


Austria— Dr. Victor Kraus, Counselor of Ministry of Com- 
merce and Communications. ms 
Dr. Guipo Stropete, Counselor of Ministry of Jus- 


tice. 
Dr. RAINER REINOEHL, Counselor of the Federal Min- 


istry of Commerce and Communications. 
Belgium— Henry DE Vos, Ministry of Transportation. 


Brazil— Cartos pA Siva Costa, Prosecutor of the Republic. 
Mepeiros po Paco, Secretary of Embassy at Paris. 
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China— 


Czechoslovakia— 


Denmark— 
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Scre-Ton-Fa, First Secretary of Legation at Paris. 
Wanc YatseE, First Secretary of Legation at The 
Hague. 


Joser Netix, Counselor of Ministry of Public Works. 
BENJAMIN SzALATNAY, Ministry of Foreign Affairs. 
L. INGERSLEv, Ministry of Justice. 

K. GRrEGERSEN, Ministry of Public Works. 


Dominican Republic— Dr. Motsés Garcia MELLA, Minister Plenipotentiary 


Egypt— 
France— 


Germany— 


Great Britain— 


Greece— 


Guatemala— 
Hungary— 


Ttaly— 


Japan— 
Lithuania— 


Luxemburg— 
Mexico— 


The Netherlands— 


Peru— 
Poland— 


at Paris. 
Mourap Kame Bey, Chargé d’Affairs at The Hague. 


LaurENT Eynac, Deputy, Former Minister of Air. 

De LaApRADELLE, Professor of Government Law 
School. 

Georces Rupert, Professor of Government Law 
School. 

Jacques Vivent, Air Ministry. 

J. Puraut, Ministry of Foreign Affairs. 


Dr. RetnHOLD RIcHTER, Ministerial Counselor, Min- 
istry of Justice. 

Dr. ALFRED WEGERDT, Ministerial Counselor, Ministry 
of Communications. 

Dr. Otro Riese, Counselor, Ministry of Justice. 

Sir Atrrep Dennis, K. B. E., C. B. 

A. W. Brown, Assistant Treasury Solicitor. 

CoLonEL Norris. 


J. Youris, Counselor of the Court of Athens, Judge 
of the Mixed Arbitral Tribunal at Paris. 


PINEDA DE Mont, Paris. 


Beta vE Szent-Istvany, Counselor of Ministry of 
Foreign Affairs. 

AMEDEO GIANNINI, Counselor of State, Honorary 
Minister Plenipotentiary. 

Pietro CociioLo, Professor of the Royal University 
of Genoa. 

De Rossi pEL Lion Nero, Counselor of Legation. 

Mantio Motrese, Director of Civil Aviation, Air 
Ministry. 

AntToNIO AMBROSINI, Director of the Institute of Air 
Law, Rome. 

Fetice Pantie, former Deputy. 

SALVATORE Cacoparbo, Air Ministry, Rome. 


S. Iwar, Secretary of Ministry of Communications, 
Japanese Embassy, Paris. 


GaeEtaN DoskeEvieEcius, Technical Counselor of Lega- 
tion, Paris. 

Bastin, Consul General, Paris. 

Arturo Pant, Consul General, Paris. 


J. Wo terBeEK-MULLER. 
J. F. ScHonFeELp, Ministry of Waterways, The Hague. 


Major Montoya, Peruvian Legation, Paris. 


Leon Bartnski, Legal Counselor of Ministry of 
Foreign Affairs. ; 

PrerzcHaLa, Counselor of Ministry of Communica- 
tions. 
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Portugal— 


Rumania— 


Spain— 


Sweden— 
Switzerland— 


Turkey— 

Union of Socialist 
Soviet Republics— 
United States— 


Yugoslavia— 


Proressor Logo p’Avita Lima, Counselor of Ministry 
of Foreign Affairs. 

De Ottverra Ramos. 

Major Léto Porrera, Military Attaché, Legation, 
Paris. 

PrincE CANTACUZENE, Minister Plenipotentiary, Paris. 

LazarE MunrtEANU, Counselor of the High Court of 
Appeal of Rumania, Judge of the Mixed Arbitral Trib- 
unal, Paris. 

MarIANO DE Las Penas, General Directorate of 
Navigation and Air Transport. 

TuoreE EncstroMer, Professor of Upsala University. 

Epmonp Pitrarp, Legal Expert of Federal Aerial 
Office. 

Fritz Hess, Federal Department of Railroads. 

Dyetat Hazim Bey, First Secretary, Embassy, Paris. 


LacHKEvitcH, Legal Counselor of Embassy, Paris. 

Joun Jay Ine, Technical Assistant in Europe, Na- 
tional Advisory Committee for Aeronautics. 

Doucuan T. Srmovitcu, General Staff, Ministry of 
War. 

Dr. Steven Dracoutitcu, Director of Civil Aviation. 

Itt1yjA GARACHANINE, Ministry of Foreign Affairs. 

Itt1ya A. Przic, Ministry of Interior. 











NATIONALITY OF AIRCRAFI* 
RosBert KiNnGsLey} 


Of the multitude of problems which, since long before the 
war,’ have concerned the jurists and diplomats who dealt with 
the international aspects of aeronautical law, one may quite reason- 
ably be regarded as settled—that of the so-called “Freedom of 
the Air.” The declaration in Article I of C. I. N. A.? that “. 
every Power has complete and exclusive sovereignty over the air 
space above its territory,” has been repeated in substance, and in 
most cases in literal text, in almost every subsequent treaty and na- 
tional Air Navigation Act. With practically no dissent, it stands 
today as the fundamental basis of public air law.® 





*Paper presented before the Round Table Conference on Public Law, at 
the Twenty-ninth Annual Meeting of the Association of American Law 
Schools, Chicago, Illinois, December 29, 1931. 

The writer wishes to acknowledge the valuable assistance of Mr. Shelden 
D. Elliott, Research Assistant in Law, University of Southern California, 
in gathering material for this article and in criticizing it in manuscript. 

+Professor of Law, University of Southern California; Associate Editor 
of THE JourNAL oF Arr Law. 

1. For an illuminating discussion of the pre-war writings on the con- 
tinent, consult: Albert Roper, La Convention Internationale du 13 Octobre, 
1919, portant Réglementation de la Navigation Aérienne (Paris, Recueil Sirey, 
1930), c. 1, pp. 7-12; consult, also: McNair, “The Beginnings and Growth of 
Aeronautical Law,” 1 JourNAL oF Arr Law 383 (1930). 

2. Convention relating to the regulation of Aerial Navigation, dated at 
Paris, October 13, 1919. Texts of the Convention are to be found in a num- 
ber of places; consult, among others: Colegrove, International Control of 
Aviation, 149; Henry-Coiiannier, Examen .de Principe de la Convention In- 
ternationale, 31; Roper, La Convention Internationale du 13 Octobre, 1919, 
portant Réglementation de la Navigation Aérienne, 297; 17 Am. Jour. Int. L., 
supp. 195 (1923); 6 Revue Juridique Internationale de la Locomotion 
Aérienne (hereinafter cited as R. J. I. L. A.) 19 (1922); 33 Harv. L. Rev. 
23; 11 League of Nations, Treaty Series, 174 (1919). 

3. Consult: Fred D. Fagg, Jr., “The International Air Navigation Con- 
ventions and the Commercial Air Navigation Treaties,” 2 So. Cal. L. Rev. 
430 (1929); Clement L. Bouvé, “The Development of International Rules of 
Conduct in Air Navigation,” 1 Air L. Rev. 1 (1930); William M. Gibson, 
“The Development of International Air Law to 1919,” 5 Temple L. Quar. 
161 (1931), “Multi-Partite Aerial Agreements,” 5 Temple L. Quar. 404 
(1931), “The International Commission for Air Navigation: Structure and 
Functions,” 5 Temple L. Quar. 562 (1931); Roper, “Recent Developments 
in International Aeronautical Law,” 1 JourNaL or AiR Law 395 (1930); 
Joseph H. English, “Air Freedom: The Second Battle of the Books,” 2 
JourNAL oF Arr Law 356 (1931). For a recent suggestion that the doctrine 
of freedom of the air may in time be abandoned, consult: Fernand de 
Visscher “Le Régime Juridique de l'Espace Atmospherique et la Question 
de la Nationalité des Aéronefs,” 2 Zeitschrift fiir das gesamte Luftrecht 
(hereinafter cited as Z. L. R.) 4, 23 (1928). 
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But the acceptance of this doctrine has brought in its train* 
a group of other problems which, in part at least, grow out of this 
very rule that each national State may control absolutely the naviga- 
tion of the over-lying airspace. One problem still very much alive 
is that of “nationality” of aircraft. 

States, although willing (and in some cases eager) to permit 

a generally free use of their air for navigation purposes, have mani- 
fested a quite understandable desire that this navigation should 
inure as much as possible to the benefit of their own citizens (and 
thus to themselves as corporate entities) and that it should operate 
as little as possible to the detriment of their citizens (and/or of 
themselves). This has meant that States have desired the formula- 
tion of rules which would accomplish, specifically, these things :5 

(1) A reservation of commercial air traffic between points in 
the same State for nationals of that State—the principle 
of cabotage, which has long been familiar in coast-wise 
shipping laws ;° 

(2) A protection of the public interest of the State itself 
against the possibility that its secrets of national defense 
might be violated by the prying eyes of an observer from 
the air;’ 

(3) A means whereby the State might protect its citizens 
against injuries resulting from improper or careless ac- 
tivities of aviators and/or enable its citizens to secure 
adequate redress if such injuries should occur—that is: 

a. Some provision against unsafe craft and incompe- 
tent pilots taking to the air, and 





4. “Ce critére de nationalité est en fonction direct du principe de la 
soveraineté compléte et exclusive des Etats sur l’air.” Visscher, “Le Régime 
Juridique de l’Espace Atmospherique et la Question de la Nationalité des 
Aéronefs,” 2 Z. L. R. 4, 18 (1928). 

5. For a statement of some of the purposes of a nationality rule, con- 
sult: Henry-Coiiannier, “De la Nationalité et du Domicile des Aéronefs,” 
1 R. J. I. L. A. 165 (1910); consult, also: Visscher “Le Régime Juridique 
de l’Espace Atmospherique et la Question de la Nationalité des Aéronefs,” 
2 Z. L. R. 4, 18-25 (1928) ; Hugo Divald, “La Nationalité et la Port d’Attache 
des Aéronefs,” 6 R. J. I. L. A. 501 (1922) ; Henry-Fabry, “De la Nationalité 
des Aéronefs,” 6 R. J. I. L. A. 357 (1922). 

6. Consult: Divald, “La Nationalité et la Port d’Attache des Aéronefs,” 
6 R. J. I. L. A. 501 (1928); and compare the American Shipping Act 
U. S. C,, title 46, §§ 11-17. Consult, also: Bouvé “The Development of 
International Rules of Conduct in Air Navigation,” 1 Air L. Rev. 1, 22 
(1930); Gibson, “Multi-partite Aerial Agreements,” 5 Temple L. Quar. 
404, 416 (1931). 

7. Consult: Bouvé, “The Development of International Rules of Con- 
duct in Air Navigation,” 1 Air L. Rev. 1, 20 & 23-24 (1930). 
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b. Some facility for identifying the persons respon- 
sible for any injuries which might occur; 

(4) Some mode of determining what law governed, and what 
tribunal had jurisdiction over, the redress for, or punish- 
men of, conduct in air-craft. 

Influenced, largely at least, by the analogy of maritime com- 
merce,® jurists sought to accomplish this group of purposes by the 
device of assigning to each air-craft a “nationality,” and using that 
nationality as a test to fix privileges of flight and power to control. 

Various rules have been suggested,® from time to time, as a 
means of determining such nationality. Briefly stated, the more 
important of these rules are: 

(1) The nationality of the craft to be that of its owner— 
with special rules for determining the nationality of a 
corporate owner, or of a craft owned jointly by two or 
more individuals of different nationalities; 

(2) The nationality of the craft to be that of the State of 
the domicile of the owner; 

(3) The nationality of the craft to be that of the State where- 
in it is usually kept (the Port d’Attache) ; 

(4) The nationality of the craft to be that of its pilot; 

(5) The nationality of the craft to be that of the State “reg- 
istering” it—the power to register being determined by 
one of the above rules; and 

(6) The nationality of the craft to be that of the State of 
registry—each State being left entirely free to determine 
for itself what craft it will register. 

It should be noted at the outset that, in most instances, the 
application of any of these rules will lead to the same result. Or- 
dinarily, an air-craft will have its permanent base in the country of 
its owner’s domicile, will be owned and flown by nationals of the 
country wherein it is kept, and no State is at all likely to refuse 
registration to such a craft. But variations of this normal situa- 
tion will occur, and it is those variations which both make a rule 
necessary and produce more or less serious disadvantages in any 
of the rules above set forth. 

One of these suggested rules may be dismissed briefly. The 
suggestion that nationality of the craft should follow that of its 





8. Consult the authorities cited, supra, in footnote No. 6. 

9. For one list of theories, consult: Gibson, “Multi-Partite Aerial 
Agreements,” 5 Temple L. Quar, 404, 407-409 (1931); consult, also, the 
articles cited in footnote No. 5, supra. 
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pilot is based, primarily, on a desire to protect points of military 
importance against espionage by one who may become, in the fu- 
ture, an enemy alien. and to a less degree by the desires to keep 
all the chances of gain resulting from aviation for the State’s own 
people and to insure that the pilot will be readily accessible for the 
purposes of redressing any wrongs committed by him.’° 

But this rule is not necessary to accomplish these ends; _Lia- 
bility, at least civil liability, has, by most national laws, been attached 
to the owner," either in lieu of or jointly with the pilot, and some 
protection against espionage may be assured through the patriotism 
of the owner, also “prohibited zones” are closed to national as well 
as to foreign aircraft ;?2 while the practical difficulties of applica- 
tion make the pilot test almost impossible. The confusion unavoid- 
ably incident to having nationality—with its attendant powers and 
duties—shift, with the perhaps accidental substitution of John for 
Jules at the controls, has been so apparent that no international 
agreement ever has adopted this test. 


The test most urged by pre-war publicists was that of the na- 
tionality of the owner. Basically this was the test first adopted by 
the C. I. N. A. That convention adopted the rule whereby na- 
tionality was dependent upon registration,’* only one State could 
register,’* and registerability was made to depend on the nationality 
of the owner: 


“No aircraft shall be entered on the register of one of the contracting 
states unless it belongs wholly to nationals of such states. 

' “No incorporated company can be registered as the owner of an aircraft 
unless it possesses the nationality of the state in which the aircraft is 
registered, unless the president or chairman of the company and at least two- 
thirds of the directors possess such nationality, and unless the company ful- 





10. Possibly a third reason might be added, namely, to control the 
licensing of pilots. But the overflown State may limit the pilotage of any 
craft, whether it have its nationality or not, to persons whose competency 
it is willing to recognize. For the existing rules on the subject of licenses, 
see: ©. I, N. A., Art. 12: €. E A. N. A. Art: 12: Po AC, Arts: 19 & 14; 
consult, Fagg, “The International Air Navigation Conventions and The 
Commercial Air Navigation Treaties,” 2 So. Cal. L. Rev. 430, 447-448 (1929) ; 
Bouvé, “The Development of International Rules of Conduct in Air Navi- 
gation,” 1 Air L. Rev. 1, 21-22 (1930); Gibson, “Multi-Partite Aerial Agree- 
ments,” 5 Temple L. Quar. 404, 415 (1931). 

11. Consult: Uniform State Law of Aeronautics, §§ 5 & 6; and consult: 
Rudolf Hirschberg, “Liability of the Aviator to Third Persons,” 2 So. Cal. 
L. Rev. 405 (1929); Arthur L. Newman II, “Damage Liability in Aircraft 
Cases,” 29 Col. L. Rev. 1039 (1929). 

12 G EN: A, Art 3: © E AON. A, Att 3: BP Ave, Ast. S. 

13. Art. 6. 


14. Art. 8. 
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fills all other conditions which may be prescribed by the laws of the said 
state.”15 

This test has been the subject of a number of criticisms. In 
the first place it has been suggested that it is deficient in that it 
makes no provision for co-ownership by two or more individuals, 
nationals of different states‘*—a difficulty, however, which is prob- 
ably not of great moment since a provision for registration by the 
State whose nationals owned the greater share (or by either State 
at the option of the owners if the shares were equal) would prob- 
ably not meet with opposition and, in any event, compulsory in- 
corporation for ownership purposes in this situation would prob- 
ably not be unduly burdensome, 

A second objection has had to do with the restrictions on the 
national character of a corporate owner—a restriction based, very 
likely, on maritime analogies.17 Dr. Wegerdt, in voicing the ob- 
jections of the German government to the original text of the C. I. 
N. A. made this one of his points'*—urging that it conflicted with 
the rules of the German law relating to corporations. This ob- 
jection has been raised by writers of other nationalities,® and 
merits some consideration. The normal rules of corporate entity 
make no such distinction, and there seems to exist no special ne- 
cessity for varying them here. All the purposes of identification 
and inspection may be served without going behind the corporate 
veil to examine the status of the officers. Obviously it is the 
problems of cabotage and espionage which are in mind. But a 
State may, without international agreement, by its own national 
law, limit the eligibility of aliens to directorship and/or officership 
in its Own corporations (or even go beyond the requirements of 
the C. I. N. A. and limit stock ownership).?° If the nationality of 
the company governs that of the craft, there would seem to be no 
need to impose on a State any further safe-guards for its own 
protection. Consequently most writers have favored a modification 
which would permit the registration of any craft owned by a com- 
pany having the nationality of the registering State. 


15, 2Art 7. 

16. Henry-Fabry, “De la Nationalité des Aéronefs,” 6 R. J. I. L. A. 
357 (1922). 

17. Consult, supra, footnotes Nos. 6 & 8. 

18. Alfred Wegerdt, “Germany and the Aerial Navigation Convention 
at Paris, Oct. 13, 1919,” 1 JournaL or Arr Law 1, 20 (1930) reprinted from 
2 Z. L. R. 25, 40 (1928). 

19. Consult, for example: Henry-Fabry, “De la Nationalité des 
Aéronefs,” 6 R. J. I. L. A. 357 (1922). 

20. Consult, for example, the Belgian decree on registration of air- 
craft. Decree of May 11, 1931, 15 Droit Aérien 382-385 (1931). 
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A third objection is concerned directly with the theory that 
registration should follow the nationality of the owner. Registra- 
tion, as we have seen, involves an inspection to determine the fitness 
of the craft for flight—with periodic re-inspections and inspections 
incident to repairs. Obvious difficulties present themselves if an 
owner domiciled and keeping his plane in a country other than 
that of which he is a national must send his plane back to the latter 
country for inspection (including the almost insurmountable one 
that, until it 2s inspected, the craft cannot be flown). Equally ob- 
vious is the inexpediency of having each nation maintain a staff 
of expert inspectors (and a non-expert inspection would be worth- 
less) in every other State in which one of its nationals may desire 
to keep a plane. The inevitable result would be that the inspection 
would, in fact, be made by the agency of the country wherein the 
plane was kept, acting at the request of, and reporting to, the 
country of the owner’s nationality. But this leaves only a formal 
shell of control in the hands of the latter country.” 

These and some minor objections led the C. I. N. A. in 1929 
to propose a substitute for Article 7, to read as follows: 


“The registration of aircraft referred to in the last preceding article 
shall be made in accordance with the laws and special provisions of each 
contracting state.”22 


This provision, while making it possible to avoid the objections 
to the old provision,?* adds a new one. Double registration is 
expressly provided against,?* but there is no assurance that the 
owner of a plane may not, because of a lack of uniformity of the 
national rules thus authorized, find himself unable to register his 
plane in any country—a difficulty far more serious, it is submitted, 
than any argued against the older rule. 

Recently two distinguished continental jurists have urged a 
third rule—that of making registration and nationality depend up- 
on the Port d’Attache of the craft.2° In the main, the arguments 





21. For the principal exposition of this view, consult: Divald, “La 
Nationalité et la Port d’Attache des Aéronefs,” 6 R. J. I. L. A. 501 (1922). 

22. Consult: Colegrove, International Control of Aviation, 83-86, 167- 
170. This protocol is not yet effective for lack of ratification. 

23. For a discussion of the merits of this rule, which is based, in 
part at least, on the rules adopted by the Institute of International Law at 
Lausanne in 1927, consult: Visscher, “Le Régime Juridique de 1l’Espace 
Atmospherique et la Question de la Nationalité des Aéronefs,” 2 Z. L. R. 4, 
23-24 (1928). 

24. Art. 8. 

25. Divald, “La Nationalité et la Port d’Attache des Aéronefs,” 6 R. J. 
I. L. A. 501 (1922); Visscher, “Le Régime Juridique de l’Espace At- 
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urged in favor of this device are those made against the rule which 
establishes the nationality of the owner as the criterion. It is 
argued that this test automatically would eliminate all the prob- 
lems of corporate or joint ownership and that it woud give to the 
craft the nationality of the State which had the greatest interest 
in its operation, whose law should, therefore, apply to it (and 
to conduct on board it) and whose inspecting officers could ex- 
amine it most efficiently. 

Apparently only two objections have been raised against this 
view by the theorists—to both of which its principal advocate has 
an answer. It is suggested that the rule might compel a State to 
give diplomatic protection to property owned by the nationals of 
another State and that there might be difficulties in case of a de- 
sire to sequester the craft in time of war. To the first of these 
M. Divald answers that such a situation is not unknown already 
in international law and to the second he replies that if the crafts 
have the nationality of the country in which they are usually kept, 
service in time of war will be aided rather than impeded.”* 

Since no existing provision seems to be entirely satisfactory, it 
may not be too presumptious to suggest my own ideas. At the out- 
set, let me suggest what seems to me to be the basic reason for 
the difficulties previously encountered, viz., that the various ends 
sought to be served by the nationality rule do not have a common 
juridical basis—hence a rule which fits one purpose does not suit 
the other. 

In the first place, since the various conventions provide for a 
frequent interchange of registration information,?’ thus permitting 
the keeping of duplicate registers in every contracting State, it is 
really immaterial what country makes the original registration, 
i. e., collects the information. 

Second, for the same reasons and since the conventions deter- 
mine in advance a uniform rule to be followed,?* the assignment 
of identification symbols may conveniently be made by any country. 

Third, inspection is a procedure of peculiar interest to the 
country of the Port d’Attache (since in that country normally will 





mospherique et la Question de la Nationalité des Aéronefs,” 2 Z. L. R. 4, 
18-25 (1928). 

26. Since the advocates of the port d’attache theory in fact couple 
with it a requirement that the domicile of the owner must be in the State 
of the port, the pure domicile theory may, for practical purposes, be re- 
garded as being swallowed up in the former. 

eG. TON. A, Att. 9: C. TAN. A, Art. 9: BP. A. GC. Asts. 9'& 11. 

28. C. I. N. A, Art. 10 & Annex A; C. I. A. N. A, Art. 10 and 

Annex A; P. A. C., Art. 9. 
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occur the bulk of the flying) and, as we have seen, that country is 
the most convenient one to do the inspecting. 

Fourth, the doctrine of cabotage and provisions for protection 
against espionage are peculiarly connected with the ownership of the 
craft, regardless of its Port d’Attache. 

Fifth, the rules governing responsibility (civil or criminal) 
and establishing the jurisdiction to fix such responsibility are not 
necessarily dependent either on the nationality of the craft, or of 
its owner or pilot, nor on the Port d’Attache.”® 

Accordingly, it is suggested that, by a subordinate agreement, 
the nations parties to the international conventions, could well 
provide: 

(1) That all inspections of the craft should be made by the 
country of its Port d’Attache. 

(2) That the registering authority should assign to each 
craft an identification mark, which would indicate (as do the pres- 
ent marks) the nationality of the owner. 

(3) That the nationality of a corporate owner should be de- 
pendent on the local law of the State of incorporation and the 
nationality of a plane jointly owned should follow the nationality 
of the owners of the majority interest (equal co-owners being 
allowed to elect a nationality). 

(4) That, in countries signatory to P. A. C.% (and C. I. N. 
A, if the 1929 protocol is adopted) the registration shall take place 
in the country of the Port d’Attache, in countries signatory to C. 
I. A. N. A.** (and C. I. N. A. if the 1929 protocol is not adopted) 
registration shall take place in the country of the owner’s nationality, 
such country being required to accept and act upon the statements 
of the inspecting country as to air-worthiness, 













































29. For a suggestion concerning these rules, apart from nationality, 
consult: Visscher, “Le Régime Juridique de l’Espace Atmospherique et la 
Question de la Nationalité des Aéronefs,” 2 Z. L. R. 4, 20-21 (1928). 

30. Pan American Convention on Commercial Aviation, signed at 
Habana, February 15, 1928. For texts of the Convention, consult: Colgrove, 
International Control of Aviation, 173; Carnegie Endowment for Interna- 
tional Peace, International Conference of American States, 1889-1928, 385. 

31. Convenio Ibero Americano de Navegacién Aérea, signed at Madrid, 
November 1, 1926. For the text of this Convention, consult: 11 R. J. L 


L. A. 95 (1927). 














CERTIFICATES OF CONVENIENCE AND 
NECESSITY FOR AIRCRAFT CARRIERS* 


Howarp C, Knotts} 


The regulation by state public utilities commissions of air- 
craft engaged in the business of transporting persons and property 
is yet so novel that any deductions I may draw must necessarily 
be broad, and the facts must be largely taken from my own ex- 
perience in Illinois. Indeed, it may be that many of you have 
never heard of certificates of convenience and necessity for air- 
craft carriers. It is no different from such certificates for other 
common carriers; that is, they are grants to operate between two 
or more points and must be supported by adequate service, operat- 
ing ability and financial responsibility. They are not monopolistic, 
but in Illinois the old carrier in the field, if responsible, is given 
first chance to supply any new or increased service required by 
public convenience and necessity. 

In the whole United States but nine states have issued certifi- 
cates of convenience and necessity to aircraft carriers, These are 
but sixty-nine in number, and two-thirds of them have been is- 
sued in one state, namely, Pennsylvania. The others: Arizona, 
Colorado, Illinois, Maryland, Nevada, New Mexico, North Dakota, 
and Wyoming have issued the remainder. Few of such applica- 
tions have been refused, and Arizona occupies the unique position 
of having refused more than she has granted. North Dakota is- 
sued one without a hearing. At least one certificate has been 
granted (by Colorado) where there were no intrastate terminals 
and the operation appears to have been entirely interstate. The 
application was voluntarily made by the aircraft carrier, and the 
Colorado Public Utilities Commission took the position that it was 
compelled to grant the certificate. No reason is assigned why it 
did not simply refuse to take jurisdiction and dismiss the applica- 
tion. (P. U. R. 1928E, 518.) 

For part of the foregoing compilation I am.greatly indebted 
to the Air Law Institute of Northwestern University which has 
sent a searching questionnaire on this subject to each of the state 
public utilities commissions. All of us can look forward with 





*Paper presented at the First Annual Convention of the National As- 
sociation of State Aviation Officials, at East St. Louis, December 3, 1931. 
fAviation Supervisor, Illinois Commerce Commission. 
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interest to the result of this comprehensive investigation which is 
now scheduled to appear in the April, 1932, issue of the JouRNAL 
oF Arr Law. 

The amazing thing is that not more than a dozen orders con- 
cerning aircraft carrier regulation have found their way into print. 
This includes not only the published Public Utility Reports but 
also such special aeronautical law services as are furnished by 
U. S. Aviation Reports and the Aviation Law Service of the Com- 
merce Clearing House. It is little wonder that each commission 
is groping around for the benefit of the other fellow’s experience. 
Those of us who are engaged in this work are in no small measure 
to blame for this situation. 

Even the articles in legal publications are not many on the 
subject under discussion, Furthermore, they are in most instances 
too meager to be very helpful. However, I can refer you to three 
I have found useful: The prophetic one in the January, 1930, issue 
of the JouRNAL oF Air Law entitled “The Certificate of Conven- 
ience and Necessity Applied to Air Transportation”, “Aircraft 
as Common Carriers” in the April, 1930, issue of the same publi- 
cation, and Part II of “State Regulation of Aircraft” in the 
January, 1930, issue of the Air Law Review. 

The lack of activity in this branch of regulatory law appears 
to be due to three things: First and foremost, the lack of proper 
state legislation to give jurisdiction; secondly, the desire of com- 
missions to proceed with proper caution in this new form of regula- 
tion; and third, the mass of operation problems taking the time 
and efforts of air transportation companies to the exclusion of 
other things, or else the reluctance of such companies to be in- 
volved in regulation before they are compelled to act. 

Failure to have jurisdiction due to the lack of a proper law 
can only be remedied by the legislative branch in each state. Where 
such a condition exists the legislature should use great care in 
amending its public utility act, but each legislature should so act 
at its next session if air commerce is developing in that particular 
state or shows any possibility of so doing. 

That each commission now having authority to take juris- 
diction should proceed with caution is commendable, but in some 
instances the complete assurance of being absolutely right before 
acting in the field of air commerce will have to be sacrificed to insure 
the public safety and good transportation facilities in this pioneering 
project. It is also the duty of each commission not only to pro- 
tect the public but also to protect the property and investments 
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of regular aircraft carriers from unfair and destructive competition 
by irregular operators, In the motor carrier field this has been 
held to be a duty imposed by law, and no doubt the same holding 
will prevail for the aircraft carrier. 

Air transportation companies have had many problems to 
solve, first as to operation, and second as to finances, especially 
with the falling off in aeronautical investments. However, such 
companies have for the most part appeared not to give adequate 
attention to the legal side of their problems and some have had 
legal advice that has steered them away from being common car- 
riers as long as possible. This latter attitude has been carried so 
far that some of these companies have made themselves ridiculous 
in the numerous provisions recited in their long and formidable 
looking tickets and also in their advertising in which they have 
insisted upon the fiction that they are private carriers, and at the 
same time have held themselves forth in every other way so as 
to be in law common carriers. This of course cannot last much 
longer because these companies either will obtain different legal 
advice or else have the knowledge jammed down their throats 
by unfavorable court decisions resulting in the payment of large 
sums of money for damages to persons and property where the 
courts have swept aside the verbose ticket provisions as against 
public policy and have held these air transportation companies to 
the responsibility of common carriers. Such a decision might have 
a serious effect upon the insurance carried by the aircraft company. 

If an air transportation company is in fact a common carrier 
it should be willing to accept such responsibility; and in so doing 
it will obtain the advantages of such a legal status if a certificate 
of convenience and necessity is obtained. And it is no small ad- 
vantage to have a well established business protected from the 
inroads of competition by irregular operators, to say nothing of 
the increased marketability of the stock of a corporation so pro- 
tected. 

The last General Assembly in Illinois passed an act creating 
the Illinois Aeronautics Commission, delegating to it the duties 
of seeing that all aircraft and all air men have appropriate Federal 
licenses, that air beacons, air schools, airports and air navigation 
facilities have State licenses, and the promulgation of rules anda 
regulations, This supervision of aeronautics is specifically said 
“not to be in conflict with the authority of the Illinois Commerce 
Commission to supervise and regulate public utilities.” In other 
words the regulation of aircraft common carriers was left in the 
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hands of the body that regulates all other public utilities, and such 
provision was necessary in order to avoid any controversy about 
the constitutionality of each act. Also, it is obvious that in order 
to properly protect aircraft carriers and their termini, the utilities 
body must do all the regulating in order to protect the safety of 
airports from high tension lines, telephone wires and the obstruc- 
tions of other utilities already under the control of the utility 
commissions, 


The Illinois Commerce Commission Law, originally passed in 
1913 and amended in 1921, contains no specific mention of aircraft 
or the transportation of persons and property via the air, but the 
following are excerpts from Sections 8 and 10 of this act: 


“8. The Commission shall have general supervision of all public utili- 
ties, . . . shall inquire into the management of the business thereof and 
shall keep itself informed as to the manner and method in which the busi- 
ness is conducted. It shall examine such public utilities and keep informed 
as to their general condition, their franchises, capitalization, rates and other 
charges, and the manner in which their plants, equipment and other property 
owned, leased, controlled or operated are managed, conducted and operated, 
not only with respect to the adequacy, security and accommodation afforded 
by their service but also with respect to their compliance with the pro- 
visions of this Act and any other law, with the orders of the Commission 
and with the charter and franchise requirements.” 

10. “The term ‘public utility; when used in this Act, means and includes 
every corporation, company, association, joint stock company or association, 
firm, partnership or individual, their lessees, trustees, or receivers appointed 
by any court whatsoever . . . that now or hereafter: 

“(a) May own, control, operate, or manage, within the State, directly 
or indirectly, for public use, any plant, equipment or property used or to 
be used for or in connection with the transportation of persons or property 


“(b) May own or control any franchise, license, permit or right to 
engage in any such business. 

“The term ‘common carrier,’ when used in this Act, includes 
every corporation, company, association, joint stock company or associa- 
tion, firm, partnership, or individual, their lessees, trustees, or receivers 
appointed by any court whatsoever, owning, operating or managing any 
such agency for public use, in the transportation of persons or property 
within the State.” 


It was and is the view of the Illinois Commerce Commission 
that the foregoing provisions give jurisdiction over aircraft car- 
tiers. There is good authority for this in Illinois and elsewhere 
where other utilities not named in the act have been concerned. 
So far the carriers themselves have taken the same view. In ad- 
dition the IVinois act is very similar and sometimes identical with 
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that of a number of other states. As the air commerce business 
in Illinois began to expand beyond mere carriage of the mails and 
took on intrastate features the Illinois Commerce Commission be- 
gan to study the problem. Seeking to use the deliberateness neces- 
sary in a new field and seeking to inform itself fully it participated 
in most of the legal conferences concerning aircraft regulation, and 
in addition it studied the methods of operation of companies flying 
in Illinois and in other states, Shortly after the first of this year 
it decided to take jurisdiction of these carriers under its act, and 
by a coincidence a new company about to start business in Illinois 
applied at that time for a certificate of convenience and necessity. 

The situation was unusual because the new company, Century 
Air Lines, Inc., proposed to operate an entirely intrastate air 
line on a large business basis between Chicago and East St. Louis, 
two cities on the opposite borders of Illinois. Prior to this time 
it was rather loosely said that the only purely intrastate lines ex- 
isted in California; and of course Century maintains its Illinois 
operation as part of an interstate system running from Chicago 
to terminals at Detroit, Cleveland and Toledo, In any event Cen- 
tury proposed to start a new operation entirely within the borders 
of Illinois, It frankly said it wanted to be a common carrier, 
and offered a ticket about the size of the ordinary railroad ticket 
and with as little printed matter thereon; and it applied for a cer- 
tificate of convenience and necessity to operate between the cities 
of Chicago and East St. Louis, heretofore mentioned, with stops 
at the intervening cities of Springfield, Bloomington and Peoria. 

This territory was at the time being served by a number of 
railroads and bus lines and by the Universal Division of what is 
now American Airways, Inc. This existing air service carried 
the mail between Chicago, Illinois, and St. Louis, Missouri, and 
offered such intermediate passenger and express service at Spring- 
field and Peoria as the two daily mail runs afforded. However, 
before any hearing was held Peoria dropped out of the picture due 
to lack of adequate airport facilities. 

In a few weeks after Century Air Lines, Inc., had filed its 
application, American Airways, Inc., filed an application for a 
certificate of convenience and necessity to operate between Chicago, 
Peoria, Springfield and to cross the IIlinois-Missouri state line at 
a point just north of St. Louis, Missouri. Upon the motion of the 
two air transportation companies the two cases were heard together 
and each company stipulated that they would agree, insofar as 
such was permissible, that certificates should issue to each of 
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them in accordance with their respective applications, At the hear- 
ings three railroads appeared, two having filed written protests, 
but as the cases progressed the railroads dropped out one at a time, 
and finally all had formally withdrawn. 

It is doubtful if the last railroad would have ceased to ob- 
ject, but it was sold before the cases were concluded, the new 
owner took immediate possession and then formally withdrew 
the protest of its predecessor, This is most interesting because the 
companies involved included two of our most important air trans- 
portation corporations and four of our largest and best railroad 
systems, The receiver and former president of the last railroad 
to withdraw, a man with fifty years railroad experience, testified 
in substance that there was no public convenience and necessity 
to be served, that his railroad had an investigation of ten years 
standing of the air transportation business, and that the time was 
not yet ripe for it, but on the other hand he said freely that his 
investigation showed him that the air commerce business was here 
to stay. Then he concluded with this significant thing, namely, 
that if a certificate was to be granted his road wanted the oppor- 
tunity to establish the service and obtain the certificate for itself. 
It was rather contradictory, but the very earnest expression of a 
railroad man old in experience and trying to save what had once 
been one of the country’s first and finest railroads lines. 

On August 26, 1931, certificates of convenience and necessity 
were granted to Century Air Lines, Inc., and American Airways, 
Inc., respectively, and the public has, ever since the hearings were 
well under way, enjoyed the best of air service in Illinois, The 
only common terminal points of these two lines are Chicago and 
Springfield. On June 25, 1931, National Air Tranport, Inc., filed 
its application for a certificate of convenience and necessity to 
operate an air line between Chicago and Moline, Illinois, again 
involving an intrastate business between two cities on the opposite 
borders of Illinois. The applicant was and is furnishing the only 
common carrier air service between the points mentioned, and at 
the hearings only one railroad appeared from among the number 
of other carriers serving the same territory. There were no ob- 
jections to the application, and the certificate was granted on Octo- 
ber 7, 1931. Now approximately 5,000 miles are flown daily on 650 
miles of airways by aircraft common carriers in Illinois with an 
average passenger load of 2,500 persons per month, The pilots 
are competent and old in experience and the equipment used in- 
cludes a variety of the safest and most luxurious*known, The 
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Illinois lines connect by air or by air-rail or air-bus with 47 states 
and with Canada and Mexico. The business of each carrier has 
shown a gradual increase and each carrier, I believe, is pleased 
that it has come under public utility regulation. 

The position of the Illinois Commerce Commission is that air 
transportation is an art which renders an entirely different class 
of service from that rendered by other common carriers, and this 
was one of the bases upon which each of the three certificates 
heretofore mentioned was granted. Its position also is that the 
art will develop better under understanding and sympathetic regula- 
tion, and, too, the convenience and the safety of the public must be 
served by some regulation. It is the law in Illinois, as heretofore 
said, that certificates of convenience and necessity are not grants 
of monopoly, although the oldest operator in the field is given first 
chance to establish the new and additional service provided it can 
show the proper operating ability and adequate financial responsi- 
bility. And so certificates were granted to Century Airways, Inc., 
and American Airways, Inc., using routes partially the same, not 
only because the respective applicants agreed to this but also be- 
cause the competition appeared to be healthy rather than ruinous. 

Each of these various phases, sometimes one and sometimes 
another, other commissions have recited in their respective orders 
from time to time. In Colorado (P. U. R. 1930E, 308) to Pikes 
Peak Aircraft, Inc., a certificate was granted and one denied to 
United States Airways, Inc., between the same terminals because 
the former company chose the safer route even though a bit 
slower. However this very significant paragraph appears in the 
order: 

“It is regrettable that at this early stage of development of airplane 
service in our State a certificate may not be issued to each of the applicants 
herein. But they both agreed at the hearing that there is not enough busi- 
ness between Grand Junction and Denver to warrant the operation of two 
lines between those cities.” 


The Nevada Public Service Commission (P. U. R. 1928D, 
854) granted certificates to three applicant companies between 
the same points in that state, and at the same time protected a 
certificate previously granted to a fourth company, Boeing Air 
Transport, Inc., by establishing “home ports” for all four and an- 
nouncing the following priority rule with reference to each: 


“Any operator shall have a priority or preference of two hours at his 
‘home port’ over any operator away from his ‘home port.’ This means no 
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certificate holder in this state may proceed with passengers or property 
from any point other than his ‘home port’ and which is the ‘home port’ of 
another certificate holder until after a period of two hours has elapsed 
from the time the request for transportation is received unless he shall in 
the meantime secure from the operator or operators at whose ‘home port’ 
he is located a waiver of the provisions of this rule.” 


There has been some question as to the soundness of this arrange- 
ment, but it certainly cannot be denied that it was an artful way 
of developing as much air transportation as possible. Furthermore, 
the companies involved agreed to the order. 

Nevada, in a case not strictly involving aircraft, has also 
asserted in strong language the theory that “aeroplane transporta- 
tion is an entirely different class of service in point of time and 
convenience” (Re: Pickwick Stages P. U. R. 1930A, 404 at 406). 
And in the same case at page 405 there is found the following 


language: 


“The controversy has seemed to revolve around the possible injury to 
the railroads on the one hand or the possible benefit to the stage lines on 
the other, neither of which is our chief concern. We do not consider what 
will injure the railroads or benefit the stage lines but rather what will be 
the ultimate maximum benefit to our state.” 


In Pennsylvania, where the greatest experience in these matters 
has been had, a certificate was denied to Battlefields Airways, 
Inc. (P. U. R. 1929A, 476) where the application was strongly 
contested by Gettysburg Flying Service, Inc., which already had a 
certificate to serve the same territory (P. U. R. 1928B, 287) be- 
cause the Pennsylvania Commission felt that the granting of the 
second certificate would be “the creation of unnecessary and de- 
structive competition” which “could not and would not be a con- 
tributing factor in the development of commercial flying service in 
Pennsylvania. . . . Common carrier transportation by aircraft 
must be developed for some time at least by and through private 
enterprise which should not be required to struggle for an ex- 
istence in the competitive field under conditions as existing in this 
case.” However, it must be noted that the Pennsylvania Com- 
mission rather backed up on itself in the last paragraph of its order 
which reads as follows: 


“Tf, however, in any similar proceeding it appears that the application 
of the non-competitive principle is not in the interest of and would not 
foster and encourage aviation, the principle will not control. This com- 
mission desires in every way possible under its regulatory powers and duties 
to encourage the growth and development of commercial air service.” 
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California, while it has not yet taken jurisdiction in this field, 
granted in the face of great opposition a certificate of convenience 
and necessity to a motor carrier to operate a passenger stage be- 
tween a city and a certain airport because “such service was a 
necessary incident to the development of air transportation, which 
should be especially encouraged.” (P. U. R. 1931A, 398.)  Air- 
craft common carriers should embrace the opportunity of obtaining 
the advantages of regulation when such an attitude prevails, 

Michigan in Re Kohler Aviation Corporation (P. U. R. 1930B, 
242), apparently without opposition and certainly without much 
discussion of the subject, took jurisdiction over a securities issue 
of the Kohler corporation because it was an aircraft common 
carrier, Otherwise the Secretary of State’s office would have 
handled the qualification of the issue. The Michigan Public Utili- 
ties Commission has also done this in at least two other cases. 

Nebraska and New Hampshire have likewise partially entered 
the field by adopting rules and regulations covering the licensing 
and operation of commercial aircraft. Possibly other states have 
too, but lack of available data has not permitted me to find out 
about them. 

All commissions have been extremely cautious in the matter 
of rates for aircraft common carriers. In fact the rate schedules 
filed by the companies have been generally accepted by the com- 
missions upon the theory that the business is not yet old enough 
to permit any intelligent conclusions about a rate base. As to time 
and service schedules some action has been taken, but with such 
consideration that no operating company has had cause to complain. 

What other states have done about inspection I do not know, 
but in Illinois we have so far felt that our inspections were as 
necessary to teach ourselves as to protect the public. The Illinois 

‘ommerce Commission has not cited any aircraft carrier for any 
failure in its operation, and does not intend to do so if it can be 
avoided—and it can be if the present cooperation continues, So 
far every suggestion made to one of our regulated companies by 
the Aviation Supervisor of the Illinois Commerce Commission has 
been carried out promptly and efficiently, 

So also Illinois has contented herself thus far with the follow- 
ing provision in each order: 

“It Is FurTHER Orperep that the Certificate of Convenience and Neces- 
sity hereinabove ordered to be issued is granted subject to the regulations 
and air traffic rules now existing or which may be promulgated either by 
this Commission or any other duly authorized governmental agency.” 
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Of course a set of rules and regulations for aircraft carriers 
is necessary, and so we have found already, but the companies 
flying in Illinois can be assured that they will not be adopted 
without first an opening hearing in which all concerned will have 
full opportunity to be heard and make suggestions, And even 
then the first set, with but a few special exceptions, will only con- 
cern procedure before the Commission in the matter of applications, 
hearings, change of schedules, reports, etc. 

My conclusions on this subject are that the regulation so far 
has been exceedingly sound and that it should continue in the 
same careful manner; that all aircraft carriers should cultivate 
this attitude on the part of the Commissions; and that each Com- 
mission should make a special effort to see that its orders reach 
the regular channels of publication so that every other Commission 
may have the benefit of this knowledge. To further this coopera- 
tion the Illinois Commerce Commission will supply each of your 
requests insofar as its experience extends. 








STATE CONTROL OF AERONAUTICS IN 1931* 


Cart ZOLLMANNT 


The passage by Congress of the Air Commerce Act of 1926 
removed from the power of the various states the regulation of 
interstate flying but left the subject of intrastate flying untouched. 
In 1926 a number of the states had more or less extensive statutes 
on the subject. Massachusetts and Connecticut (the latter under 
the leadership of former Chief Justice Baldwin) had been the 
pioneers in this field and had found followers. Most of this legis- 
lation though it covered interstate as well as intrastate flying was 
not hostile to any prospective action by Congress. Some of it 
actually was enacted with the very view of filling the void only 
until Congress could act. Thus the statute of California passed 
in 1921 provided that “until the Congress of the United States 
passes legislation to control and direct the operation of all aircraft 
over all the territory and territorial waters of the United States, 
at which time the provisions of this act shall automatically cease 
and become void, all aircraft operating within the geographical 
limits of the state of California shall be governed by the provisions 
hereof.”? A statute of Florida passed in 1925 provided that such 
act shall remain in effect “until the Congress of the United States 
passes legislation of a Federal nature directing the operation of 
aircraft over all the territory of the United States.” 

When Congress decided to bottom the Air Commerce Act on 
the interstate commerce clause rather than on the admiralty, or 
treaty or war clause (all of which had been proposed by zealous 
advocates) it distinctly made the subject of intrastate flying a state 
matter. That a more or less pronounced variation in the policy 
of the forty-eight states would result from this situation was a 
foregone conclusion. Professor Rolfing, in his recent work on Na- 
tional Regulation of Aeronautics, divides the states, at the be- 
ginning of 1931, into the following five groups: (1) Twenty-one 
states, namely, Arizona, California, Idaho, Indiana, Iowa, Kentucky, 





*Paper presented before the Round Table Conference on Public Law, at 
the Twenty-ninth Annual Meeting of the Association of American Law 
Schools, Chicago, Illinois, December 29, 1931. 

+Professor of Law, Marquette University School of Law. 

1. California Statutes, 1921, Ch. 783, section 448; 1928 USAvR 448. 

2. Florida Laws 1925, Ch. 11339, section 15; 1928 USAvR 481. 
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Maryland, Michigan, Mississippi, Missouri, Montana, New Mexico, 
North Dakota, Rhode Island, South Carolina, South Dakota, Texas, 
Vermont, Washington, Wisconsin and Wyoming required federal 
licenses for all aircraft and airmen flying within their jurisdiction. 
(2) Nine states, namely, Colorado, Illinois, Nebraska, New Jersey, 
New York, Nevada, North Carolina, Ohio and West Virginia re- 
quired federal licenses only for aircraft and airmen engaged in 
commercial flying within their jurisdiction. (3) Six states, namely, 
Delaware, Maine, Minnesota, New Hampshire, Oregon and Vir- 
ginia required either a state or federal license for all aircraft and 
airmen flying within their jurisdiction. (4) Six other states, namely, 
Arkansas, Connecticut, Florida, Kansas, Massachusetts and Penn- 
sylvania required state licenses for all aircraft and airmen within 
their jurisdiction. (5) The remaining six states at the beginning 
of 1931 had no requirement whatsoever. These states were Ala- 
bama, Georgia, Louisiana, Oklahoma, Tennessee and Utah. 

We need not concern ourselves unduly with the correctness of 
this classification. Classifying statutes is no easy matter. It is not 
surprising therefore that other compilers do not agree with Mr. 
Rolfing in all particulars. By stressing minor differences it is 
possible to classify the states into eight groups.* We may however 
accept Mr. Rolfing’s classification with its defects, if any, and by 
comparing it with the legislation passed in 1931 gain a vivid pic- 
ture of the legislative trend. Three states in group five joined the 
first group. They are Alabama, Oklahoma and Utah, Two states 
from group four, namely, Florida and Kansas joined group one. 
Oregon advanced from group three to group two. Illinois, New 
Jersey, New York and Ohio changed from the second to the first 
group.* The result is that, in 1931, group five has been reduced 
from six to three states; group four from six to four states; group 
three from six to five states; and group two from nine to six 
members. What all these groups have lost, group one has gained. 
The universal tendency thus is toward group one. This movement 
is by no means sectional but is as strong in the south as it is in 
the north. It bids fair to sweep the states. States rights theories 
seem impotent to check its onward march. An amendment of the 
air commerce act by which intrastate air commerce would be drawn 
into the federal sphere on the ground that it is inextricably con- 
nected with interstate flying would seem therefore to be uncalled 





3. See Fred. D. Fagg, Jr., “The Trend toward Federal Licensing” 2 
Journat or Air Law 542-544. 
4. For these statutes, see 1931 USAvR. 
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for even if the constitutionality of such action be conceded, The 
contention which the commerce department has consistently made 
in favor of group one thus is bearing ample fruit. 

It is obvious that group five calls for no government machin- 
ery. It is further obvious that groups one and two can manage 
to do without any such machinery, since the licenses required by it 
are furnished by the federal authorities. However, the states in 
group three and four are not able to dispense with such machinery. 
If they require a state license, they must create a commission, or 
a commissioner to issue such license or lodge such authority in 
some existing officer or commission. A commission or commis- 
sioner can be useful even in the states which could manage to get 
along without such machinery. The Uniform Aeronautical Code 
proposed by the committee of the American Bar Association on 
Aeronautical Law enumerates the following purposes to which | 
such a body could devote its energies: 


“(a) To encourage the establishment of airports, civil airways and 
other air navigation facilities. 

(b) To make recommendations to the Governor and the State Legis- 
lature as to necessary legislation or action pertaining thereto. 

(c) To study the possibilities for the development of air commerce and 
the aeronautical industry and trade within the State and to collect and dis- 
seminate information relative thereto. 

(d) To advise with the Aeronautical Branch of the Department of 
Commerce and other agencies of the Federal Government, and of the Execu- 
tive Branch of this state in carrying forward such research and develop- 
ment work as tends to create improved air navigation facilities. 

(e) To exchange with the Department of Commerce and other State 
Governments through existing governmental channels information pertaining 
to civil air navigation. 

(f{) To cooperate in the establishment and creation of civil airways and 
air navigation facilities with the State Highway Commission. 

(g) To enforce the regulations and air traffic rules promulgated as 
provided hereunder through the assistance ard cooperation of State and 
local authorities charged with the enforcement of law in their respective 
jurisdictions.”5 


Compilations have been made of the form which such bodies 
have taken. Some states have separate commissions with or with- 
out salary, others have a single commissioner, some work full and 
others only part time and in a number of cases the duties have 
devolved upon some existing board such as the highway com- 





5. 2 Journat or Arr Law 552, 553; 1931 USAvR 272; 56 Reports of 
American Bar Association ..... 

6. See Fred D. Fagg. Jr., “A Survey of State Aeronautical Legislation,” 
1 JourNAL oF Air Law 452, 462. 
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mission or the motor vehicle commission. Since uniformity in this 
respects is of no particular consequence we may safely pass to the 
next subject for consideration. It is far more important indeed 
that such a body be thoroughly integrated with the other state 
machinery than that it be more or less alike in the various states. 

There is perhaps no other subject of legislation that has re- 
ceived more attention within the last three or four years than that 
relating to airports. The United States Aviation Reports for the 
years 1929, 1930 and 1931 contain 828 pages of state legislation 
in regard to aviation. Of this mass, apparently more than half 
relates to airports. Something like 2000 such airports in various 
stages of development are now available. Again, we need not be 
very much concerned with the question of uniformity. It is more 
important to procure the airports than to accomplish this result 
in a uniform manner. It is more important that the taxation or 
bonding provisions be workable under the established system in a 
particular state than that they be uniform. To classify the mass 
of legislation which now clusters around the subject would seem 
to be a useless task, It can be stated however that the universal 
attitude on the part of legislatures is very friendly toward airports 
and that the courts take exactly the same viewpoint. The power 
of a municipality to establish and maintain an airport has therefore 
been sustained without hesitation and without a single exception 
in the ten or fifteen cases in which the question has been presented 
to the courts. 

The Uniform State Law of Aeronautics proposed in 1922 by 
the Commissioner on Uniform Legislation and which in 1929 had 
been adopted in twenty-one states has become a battle ground 
to such an extent that no state adopted the act in 1931 and one 
state (Idaho) repealed its previous adoption of it. A strong as- 
sault has been made on section 3 which provides that “the owner- 
ship of the space above the lands and waters of this state is de- 
clared to be vested in the several owners of the surface beneath, 
subject to the right of flight described in section 4.” The limited 
recognition which this section accords to the old maxim Cujus est 
solum eius est usque ad coelum is the point of attack. There are 
those who would wish the maxim to be destroyed in its entirety 
rather than have it adapted to present needs. The Standing Com- 
mittee of the American Bar Association on Aeronautical Law in 
its 1931 report therefore submits a “Uniform Aeronautical Code” 
copying various sections from the Unform State Law of Aero- 
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nautics but omitting section four and comments on this omission 
as follows: 

“The committee unanimously believes, in view of exhaustive studies 
made not only by this committee and its predecessors, but by other eminent 
students of aviation law, and particularly by able counsel in the two im- 
portant litigated cases arising since the approval of the Uniform Aero- 
nautics Act, that the statement as to the ownership of airspace proclaims 


a legal untruth. 

“No decided case has even held that ‘airspace’ was ‘owned’ by the 
landowner to unlimited heights. Indications of such a legal belief appear 
by way of dicta only. It is manifest that prior to the use of aircraft and 
prior to the use of upper airspaces, there could have been no authoritative 
pronouncement on this subject. 

“Since the arrival of aircraft and since the use of upper airspace, there 
has been one indefinite indication of such pronouncement by the Supreme 
Court of Massachusetts, and one by a Federal District Court, in a case 


presently on appeal. 

“It is the committee’s belief, though, that enough has been said in these 
cases apparently in opposition to the old pronouncement to indicate that the 
broad statement as contained in the old Uniform Aeronautics Act, was, as 


it stood, incorrect. 
“The presence of this declaration in an Aeronautical Law Code would 


simply lend color to the assertion of non-existent and unnecessary rights by 
litigiously inclined persons, to the great nuisance and possible destruction of 


aviation.”? 


On the other hand, the American Law Institute in its tenta- 
tive draft on the law of torts submitted on May 7, 1931, states 
that a trespass may be committeed by entering or remaining (a) 
on the surface of the earth, or (b) beneath the surface thereof 
or (c) above the surface thereof, and says in commenting on 
clause c. “An unprivileged entry or remaining in the space above 
the surface of the earth, at whatever height above the surface, is 
a trespass. A temporary invasion of the air space by aircraft, 
while traveling for a legitimate purpose at such a height as not 
to interfere unreasonably with the possessor’s enjoyment of the 
surface of the earth and the air column above it, is privileged.” 
In the explanatory notes attached to this section, the reporter 
further says: “On the whoie, the Reporter and his Advisers 
believe that the most satisfactory view is that the column of air 
is in the possession of the possessor of the surface of the land 
subject to a privilege of use by travellers, in so far as they do 
not unreasonably interfere with the enjoyment of his premises 
by the possessor.”® 


7. 1931 USAvR 260; 56 Reports of American Bar Association 
8. 1931 USAvR 280, 281, 287. 
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Another controverted section of the Uniform State Law of 
Aeronautics is section five. This reads as follows: 


“The owner of every aircraft which is operated over the lands or waters 
of this state is absolutely liable for injuries to persons or property on the 
land or water beneath, caused by the ascent, descent, or flight of the aircraft, 
or the dropping or falling of any object therefrom, whether such owner was 
negligent or not, unless the injury is caused in whole or part by the negli- 
gence of the person injured or of the owner or bailee of the property in- 
jured. If the aircraft is leased at the time of the injury to person or prop- 
erty, both owner and lessee shall be liable, and they may be sued jointly, or 
either or both may be sued separately.” 


The objection urged against this provision is that it lays down 
too stringent a rule of liability. Says the report of the standing 
committee of the American Bar Association on Aeronautical Law: 


“Your committee feels that this declaration of liability is, however, errone- 
ous. The owner actually negligent in the operation of an aircraft is placed 
upon the same footing as the owner of an aircraft forced to descent by 
storm or other act of God; on the same footing as the owner whose aircraft 
is forced to earth by collision resulting solely from the gross negligence of 
another aircraft; on the same footing as the owner whose aircraft has been 
loaned or leased to a person using it solely for his own pursuits; on the 
same footing as the owner whose aircraft has been stolen from its hangar 
and used without his knowledge or consent.’ 


Accordingly four of the states which adopted the Uniform 
Aeronautics Act in 1929 omitted this section, Montana and Missouri 
absolutely, while Pennsylvania and Arizona formulated substitute 
provisions. The provision of Pennsylvania is as follows: 


“The owner and the operator, or either of them, of every aircraft which 
is operated over the lands or waters of this Commonwealth, shall be liable 
for injuries or damage to persons or property on or over the land or water 
beneath, caused by the ascent, descent, or flight of aircraft, or the dropping 
or falling of any object therefrom in accordance with the rules of law 
applicable to torts on land in this Commonwealth.” 


The Arizona substitute reads as follows: 


“Each pilot shall be responsible for all damage to any person or property 
caused by any aircraft directed by him or under his control, which damages 
shall have resulted from the negligence of such pilot, either in controlling 
such aircraft himself or while giving instructions to another, and, if such 
pilot be the agent or employee of another, both he and his principal or 
employer shall be responsible for such damage.” 





9. 1931 USAvR 265; 56 Reports of American Bar Association .... 
10. Pennsylvania Law, 1929, Act 317, section 6; 1929 USAvR 752. 
11. Arizona Laws, 1929, Ch. 38, section 11; 1929 USAvR 406. 
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The state of Idaho in 1931 repealed the Uniform State Law 
of Aeronautics and in its stead adopted another act which copies 
the provisions of the Pennsylvania statute just noted. This is 
also the solution adopted in the ‘Uniform Aeronautical Code” 
proposed by the Standing Committee of the American Bar Asso- 
ciation on Aeronautical Law. The objection that this throws too 
great a burden on the injured or damaged landowners is met by 
providing in section 6 that “proof of injury inflicted to persons or 
property on the ground by the operation of any aircraft, or by 
objects falling or thrown therefrom, shall be prima facie evidence 
of negligence on the part of the operator of such aircraft in refer- 
ence to such injury.” The Committee in commenting on this pro- 
vision says: 


“The committee recognizes, however, and deems it essential that the 
inequality of the landsman and the aviator, with respect to the availability 
of evidence as to what has taken place in the air, and as to what causes an 
aircraft to descend out of control be adjusted. This makes it necessary that 
some rule be adopted which relieves the landsman of the unequal load of 
carrying the burden of proof as to negligence. This, we believe, the com- 
mittee has solved in the rule announced in these sections. 

“This section omits the use of the all-inclusive term of ‘owner.’ It 
simply provides a presumption of evidence which relieves the landsman of the 
burden of proving negligence by the preponderance of the evidence. 

“It leaves open to the aviator, or owner, or operator, to establish the 
common law defenses now pertinent to such actions, namely, the defense of 
contributory negligence on the part of the plaintiff; the defense of an act 
of God; the defense of the exercise of all possible care; and as to the 
owner, the defense of a lack of agency or employment relationship between 
himself and the actual operator.”22 


The foregoing discusses questions which at the present time 
are live issues before legislative assemblies on which the policy 
of the various states is in the process of being formulated. Many 
pages could be filled with the odds and ends, the windings and 
twistings of legislative efforts along the line of aircraft legislation. 
The writer does not believe that an attempt to weave this mass 
into this paper can possibly be worth the effort. Even though a 
complete picture of the present situation by way of a competent 
digest of the existing legislation were accomplished no group, no 
matter how intelligent, could be expected to carry away an ade- 
quate image of this picture. Besides the next meeting of the 
various legislatures would throw the picture completely out of 
focus. 





12. 1931 USAvR 266; 56 Reports of American Bar Association ... 





AIR NAVIGATION ARRANGEMENT BETWEEN 
THE UNITED STATES AND ITALY* 


STEPHEN LATCHFoRDf 


By a note dated October 13, 1931, from the Secretary of State 
to the Chargé d’Affaires ad interim of Italy, and the reply of the 
Chargé d’Affaires ad interim of October 14, 1931, the United States 
and Italy entered into an air navigation arrangement which, in ac- 
cordance with an agreement in the exchange of notes, became effec- 
tive on October 31, 1931. The arrangement contains ten articles 
of which the following is a summary: 

Article 1 establishes the right of aircraft of the one country to 
be navigated in the other subject to the conditions laid down in the 
arrangement. It provides that the arrangement shall apply to each 
country and its territories and possessions, and stipulates that the 
right of aircraft of either country to enter the territory of the other 
shall include the right of transit across such territory. 

Article 2 provides that all state aircraft other than military, 
naval, customs and police aircraft shall be treated as civil aircraft. 

Article 3 provides that the aircraft of the one country must, 
before entering the other, be registered and passed as airworthy 
by the competent authority of the former country and must bear 
the registration markings allotted to them by that authority pre- 
ceded by a designated letter of the alphabet. 

Under Article 4, the carriage of the Journey Log is made com- 
pulsory for all aircraft, while the carriage of the Aircraft Log and 
the Engine Log are compulsory only for aircraft assigned to the 
public transportation of passengers and cargo. The article pro- 
vides that aircraft bearing the registration of either country and 
making flights into the other must carry certificates of registration 
and airworthiness issued by the competent authority of the country 
in which the aircraft is registered. The article further provides 
that the pilots of the aircraft shall bear a license issued by said 
authority as well as such permits as may be required by the country 
whose nationality the aircraft possesses. 

Article 5 accords to pilots of each country the right to obtain 





*The text of the Air Navigation Arrangement with Italy will be found 


on page 109 of this issue. Le ; 
+Technical assistant, Treaty Division, Department of State, Washington, 
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pilots’ licenses from the competent authority of the other country 
on the same terms as its own nationals, provided the pilots of the 
former country are qualified under the regulations of the latter 
covering the licensing of pilots. The license will be valid for six 
months and at the expiration of this period an application may be 
made for a renewal of the license. 

The article stipulates that the right of pilots of the one country 
to obtain licenses in the other shall not be construed to accord to 
them the right to register aircraft in the latter country, or to op- 
erate aircraft wholly. between points therein unless the aircraft is 
registered in the last named country. It will be recalled in this 
connection that a number of international air navigation agree- 
ments provide that the parties to the agreements may reserve to 
their own aircraft air commerce between points in their territory. 

An important provision of this article is the one which accords 
to nationals of the one country holding unexpired pilot licenses is- 
sued by the competent authority of their own government the right 
to operate in the other country, for non-industrial or non-commercial 
purposes for a period of six months, civil aircraft registered by 
either of the countries which are parties to the arrangement. If, 
however, the license which the pilot holds from his own govern- 
ment will expire before the expiration of the said six month period 
he may enjoy this privilege only during the period for which this 
license is still valid. No pilot of either country to whom this pro- 
vision applies shall be allowed to operate civil aircraft in the other 
country for non-industrial or non-commercial purposes after the 
expiration of the period for which he may operate by virtue of this 
provision unless he shall, prior to the expiration of such period, 
have obtained a pilot’s license from the competent authority of 
the last mentioned country in the manner provided for in the 
arrangement. 

Article 6 prohibits. the carriage of photographic apparatus by 
aircraft of either country or the taking of photographs therefrom 
in the other country without its permission. 

Article 7 accords to aircraft and pilots, licensed by one of the 
parties to the arrangement to carry passengers or cargo, the right 
to engage in such traffic between the United States and Italy in the 
operation of a regular air transport line, subject to the proviso 
that the operation of such a line of either country in the territory 
of the other shall be subject to the prior consent of the last men- 
tioned country given on the principle of reciprocity. 
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Such lines of the one country if operated in the territory of 
the other may not, according to the arrangement, engage in air 
commerce wholly between points in the latter country, but may under 
the conditions stipulated in the article engage in through traffic 
to the extent of discharging at various points therein passengers 
and cargo from places beyond the territory of the last mentioned 
country and taking on passengers and cargo at various points in 
that country, destined to places beyond its boundaries. This pro- 
vision is analogous to a provision found in a number of treaties 
entered into by the United States which reserve the coastwise traffic 
to American shipping. 

The last paragraph of Article 7 contains a most-favored-nation 
clause as applied to the operation of civil aircraft. As a means for 
securing equality of treatment the most-favored-nation clause has 
been included in many international agreements. The most-favored- 
nation clause as applied to the operation of aircraft has already 
appeared in bi-lateral air navigation agreements entered into by 
several European countries. 


Article 8 states that the right accorded to pilots and aircraft 
of either country to make flights in the other shall be subject to 
compliance with the laws, rules and regulations in effect in the 
latter country and its territories and possessions governing the 
operation of civil aircraft. 

Article 9 relates to the aeronautical trade and provides that 
certificates issued in connection with aircraft, aircraft engines and 
spare parts of aircraft and engines, built in either country and ex- 
ported to the other will be accepted by the competent authority of 
the latter if issued by the competent authority of the first mentioned 
country in accordance with its requirements as to airworthiness. 
Each country reserves the right periodically to check and test the 
materials of the classes specified after being brought into its terri- 
tory, for the purpose of ascertaining their proper condition as to 
preservation and maintenance, according to its own rules and 
regulations. 

Article 10 provides that the arrangement shall be subject to 
termination by either government on sixty days’ notice given to the 
other, or by a further arrangement between the two governments 
dealing with the same subject. 

Provisions in regard to the rights of pilots and the acceptance 
of certificates for aircraft exported as merchandise are more elabor- 
ate in the arrangement with Italy than they are in the air navigation 
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arrangement which has been in force between the United States 
and Canada since 1929, and the Canadian agreement does not con- 
tain a most-favored-nation clause with respect to the operation of 
aircraft. Aside from these differences, the arrangement with Italy 
is in general similar to the one now in force between the United 
States and Canada. 

Italy is the first European country with which the United 
States has concluded an air navigation agreement. 

















AERONAUTICAL LAW IN TIME OF WAR 


Wo-cHIAnc Lin* 


Employment of Aircraft in the Wars Before 1914 


If we use the term “aircraft” to include all types of craft, 
lighter-than-air or heavier-than-air craft, then we must say that, 
in the form of balloons, they were used for purpose of war as 
early as 1794 by the French revolutionary armies. In this form, 
also, they were used by the Russians in 1812 against the French; 
by the French at Antwerp in 1815; by the Austrians in 1849 dur- 
ing the siege of Venice. They were also used by the Italians in 
1859; by the Americans during the Civil War; by the French in 
1860; by the British during the Boer war of 1899-1902; and by 
the Japanese in 1904 during the Russo-Japanese war. 

For more than a century balloons have been used for purposes 
of observation, signalling, making reconnaissances, transmission of 
messages, and as a means of escape from besieged places.? But, 
owing to the incapability of the balloon to be directed to fly to, 
or over, a definite point as desired and the slowness of its move- 
ment, it has never been regarded as an essential factor in warfare. 
Hence, when we speak of aerial warfare, it generally means the 
employment of the power-driven aircraft invented at the beginning 
of this century.” 

Aeroplanes were first used in the Turco-Italian war of 1911 
and the Balkan wars of 1912-1913. In the Turco-Italian war of 
1911, it was said that the Italians employed dirigible aircraft, from 
which they dropped explosives upon the Turkish forces, and that 
there was dropped over the town of Sanzour some 14 miles west 
of the city of Tripoli, a bomb, which fell into the street, killing 
-four persons and wounding ten others, all of them non-combatants.* 





rw Changchow City, Amoy, China. 

C. L. M. Brown: The Conquest of the Air (1927), p teow James 
Wilford Garner: International Law and the World (1920) ua 1, p. 458-459. 
This type of balloon is sometimes called peer Ppt or free balloon. 

2. For an account of the invention and successful flight of, and with, 
a power-driven flying-machine by the Wright Brothers in 1903, see Arthur 
Sweetser: The American Air Service, p. 6-8; and, Brown, op. cit, p. 98-102. 

3. This act by the Italians roused much discussion among the jurists 
at that time. They asked whether such bombardment from the air was not 
against the Declaration of the Hague Conferences of 1899 and 1907 as well 
as the Provisions (articles 25 and 27) of the Hague Regulations of 1907. 
The fact was that Turkey only had signed both of these, but not Italy. It 
was, therefore, thought that Italy was free to use aircraft for the purpose 
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Although aeroplanes were used before 1914, for very much the same 
purposes as balloons were used, they had already shown great pos- 
sibility as an instrumentality of war, as remarked by Spaight, on the 
eve of the World War: 


“The fighting aircraft has, beyond all question, arrived and come to 
stay. The extraordinary development of the power-propelled aeroplane, 
and, to a smaller degree, of the dirigible airship, within the last few 
years, has removed the question of aerial war from the subordinate place 
which it occupied when only wind-propelled, non-dirigible balloons were 
used as auxiliaries of armies, (as they have been off and on since 1794) 
and has given it a prominence and importance which demanded for it 
special consideration and independent treatment as a domain of war law.’ 


Law REGULATING AERIAL WARFARE BEForE 1914. 


(1) The Madrid Conference of 1911 and the Proposed Code 


In 1911 at the Madrid Session of the Institute of International 
Law, M. Fauchille presented for the adoption of the Institute a 
draft code consisting of 28 articles on aerial law in time of peace 
and 30 articles on aerial law in time of war. The fact that Fauchille 
devoted more articles to aerial law in time of war shows that as a 
pioneer jurist in this field he had early visualized the importance 
of the subject. A few of these articles concerning aerial warfare 
are reproduced here to gain a more concrete idea of the nature of 
the proposed code and the trend of thought of the time: 


“Art. 1.—Belligerent States have the right to carry war-like acts in 
any and every part of the atmosphere above their several territories, 
above the open sea, and above the sea bounding their coasts. 

They are forbidden to carry out hostile acts, capable of causing the 
fall of projectiles or of causing damage generally, above the territories 
of neutral States, at whatever height, and also in the neighborhood of 
these States within a radius determined by the force of the cannon of 
their aircraft. 

A. belligerent’s military aircraft, and also his public non-military 
aircraft, may not circulate above a neutral State except with the latter’s 
authority . . . The circulation of aircraft in war-time is subject to the 
same restriction as during peace. 

“Art. 6.—The bombardment by aircraft of towns, villages, habitations 
or buildings which are not defended is forbidden. 

The rules established by the Hague Conventions of 18th October, 
1907, relative to Sieges and Bombardments by Land or Naval Forces, 
are applicable to aerial war. 

“Art. 19.—The principles of the Hague Convention of 18th October, 





of aerial bombardment. 6 Am. Jour. of Int. Law, p. 485 ff. Both the 
Hague Declaration and the Hague Regulations are discussed under topic II, 
in the following pages. 

4. J. M. Spaight: Aircraft in War, p. 1. Spaight’s book was published 
just before the War broke out; it deals quite adequately with the views and 
practice on the subject of aerial warfare, down to 1914. 
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1907, relating to Neutral Rights and Duties in Maritime War, are gen- 
erally applicable to aerial war.’’® 

This code, however, was not adopted by the Institute. It was 
objected to by some of the delegates on the ground that it was too 
comprehensive and out of proportion to the existing state of aerial 
navigation.® So, instead of this code, the Institute adopted a rather 
vague and impracticable principle, which reads: 

“Aerial war is permitted, but only on the condition that it does not 
present for the persons or property of the peaceable population greater 
dangers than land or sea warfare.”? 

It appears that there were diverse opinions at the Madrid 
Conference. For instance, Holland and Maluquer proposed to for- 
bid the employment of aircraft for any purpose of war. Professor 
Holland was so strong against aerial war that he expressed regret 
that scientific invention had made aerial navigation possible. There 
was another group, including Westlake and Alberic Rolin, who 
would allow the use of aircraft for reconnaissance but not for pur- 
poses of attack. A third group, by far the greatest of all, who 
believe that the employment of aircraft for either scouting or fight- 
ing was legitimate, provided that the peaceful population was not 
exposed to danger. Among these we find Fauchille, Kaufmann, 
Meili, R. Edouard Rolin. It is evident that the resolution passed 
by the Institute was based on the view of this group. 

The impracticability of allowing aerial war on the condition 
that it should not present greater danger to the peaceful population 
than land or sea warfare, was pointed out by von Bar during the 
Madrid session. He stated that, if aircraft were employed for 
launching of bombs and projectiles, they were likely to cause more 
damage to non-combatant and private property, because they could 
not be directed with precision against legitimate objects of attack. 
It is clear that aerial war would include launching of projectiles 





5. Fauchille’s proposed code is appended to Spaight’s work cited above; 
it may also be found in 24 Annuaire (1911); Revue de la locomotion 
acrienne, July-August, 1911. 


6. It is interesting to note that this was precisely one of the grounds 
on which the Committee on Jurisprudence and Law Reform of the Amer- 
ican Bar Association objected to the proposal of Judge Simeon E. Baldwin 
for the regulation of air navigation in the United States. The Committee 
points out in the report saying: “ . . . The navigation of the air has not 
become so general as to permit uniform legislation so as to fix with legal 
certainty the rules for its government . . . Commerce by air has not yet 
attained sufficient growth on which to justify its regulation by Congress, 

.” See 36 Am. Bar. Ass’n. Rep. 380 ff. For a further presentation 
of " Baldwin's proposed legislation, and the text, see his article in 9 Mich. 
Law Rev. (1910), p. 20. 

7. This is Art. 4. See 24 Annuaire (1911). 
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and bombs, in other words, aerial bombardment. Since they can- 
not be as precise as the artillery or naval guns in picking up their 
targets, to allow such operation would inevitably result in exposing 
non-combatants to greater danger than land or sea warfare. This 
unsatisfactory nature of the Madrid solution was mentioned by 
Garner, giving as instance what happened during the Turco-Italian 
war: 

. As is well known, the first war in which aircraft were 
employed was that between Italy and Turkey in 1911-1912. Aeroplanes 
and dirigibles were used by the Italians not only for purposes of ob- 
servation, exploration, signalling and distribution of proclamations, but 
also for the dropping of bombs upon Arab villages and camps. The 
Turkish government protested, not against the employment of aircraft 
as instruments of combat, but against the launching of bombs and 
projectiles upon undefended places, upon non-combatant populations and 


upon hospitals and sanitary establishments, all of which acts they prop- 
erly denounced as violations of the laws of war.’ 


(2) The Hague Conferences and the Regulation of Aerial Warfare 
(a) The Hague Declaration 


By far the most important of international conferences that 
have dealt with the question of aerial warfare before the War, the 
two Hague Peace Conferences of 1899 and 1907 must be given the 
first place, for they were participated in by delegates representing 
the various governments of the world. During the First Confer- 
ence in 1899, the Russian Government proposed to the Conference 
“to prohibit the throwing of projectiles or explosives of any kind 
from balloons or by any similar means.” Although there was dif- 
ficulty for the Powers to agree to a general reduction of armaments, 
they seemed to be favorably disposed toward the balloon prohibi- 
tion. In fact, they did not pay much attention to this proposal. 
In 1899 aircraft had not been regarded as an effective weapon of 
war, like guns or torpedoes, for instance. The Conference in 
plenary session accepted it without debate,® and an agreement was 
reached, which took the form of a signed declaration as follows: 

“The Contracting Powers agree to prohibit, for a term of five years, 


the launching of projectiles and explosives from balloons or by other 
new methods of a similar nature. 


The present declaration is only binding on the Contracting Powers 
of war between two or more of them. 


It shall cease binding from the time when, in a war between the 





8. Recent Developments in International Law, p. 172. See Coquet, 20 
Rev. Gen., p. 534-537; also 6 Am. J. I. L.,, loc. cit., supra note 3 

9. James Brown Scott: Proceedings, Conference of 1899, Sixth Plen- 
ary Meeting, p. 79. 
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Contracting | Powers, one of the belligerents is joined by a non-contract- 
ing power.’ 


As the Declaration was to be in force only for a period of five 
years it expired in 1904, so the Russian Government included a 
proposal for its renewal in the program for the Second Confer- 
ence. The renewal was agreed to for a period of five years, but the 
vote was far from unanimous.** This change of attitude among 
the Powers toward the question of the employment of aircraft 
for purposes of war at the Second Conference was to be expected. 
First, the Second Conference, unlike the First, was not called pri- 
marily to consider the limitation of armaments or to prohibit the 
employment of new weapons. Second, aircraft was by 1907 no 
longer regarded as “too imperfect to be of any practical use in 
warfare.’?? The difference in object between the two is shown by 
Sir Thomas Barclay in a comparison of the Hague Conferences: 


“That of 1899 was essentially a Peace Conference, called for the 
express purpose of arresting the growth of armaments and war budgets. 
From the second one all discussion on this subject was deliberately 
excluded, though a IN, was unanimously adopted in favor of its 
future consideration, 718 


As for the second reason which accounted for the change of 
attitude of the Powers, Hazeltine observes: 

“|. . Now, to understand the attitude of the Powers on this 
whole matter, it must be carefully borne in mind that the science of 
aerostatics had made a very considerable advance between the time of the 
sitting of the first Hague Conference in 1899 and the time of the sitting 
of the second in 1907. The result was that the attitude of some of the 
Powers in 1907 was very different from the attitude in 1899 . . , 14 


To what extent progress has been made in aviation by 1907 
is told by M. W. Royse as follows: 


“The capacity of the weapon which fell within the scope of this 
proposal had undergone a vast change. The dirigible, with its compara- 


10. Scott: The Hague Peace Conferences, vol. 1, p. 651. The state- 
ment made by the Dutch delegate supporting the Russian proposal, as re- 
corded in the minutes of the meeting, is important as it recalled earlier 
international conventions of a similar nature. The concluding passage says: 
“At the Conference of Brussels in 1874, it was decided in Art. 12, which 
is almost like Art. II of the Russian advance program, that the laws of 
war do not grant belligerents an unlimited power in choosing means of 
injuring the enemy . . . Now, the progress of science . . . has been 
such that things hitherto beyond belief are realized today. We can foresee 
the use of projectiles or other things filled with deleterious gases, soporific, 
which, dropped from balloons in the midst of troops, would at once put 
them out of commission.” Jbid., p. 659-660. 

11. 29 States for (Germany and Roumania on condition of unanimity) ; 
6 against (Argentine, Spain, France, Montenegro, Persia, ~wk 10 States 
did not vote. See Ibid., p. 652; Oppenheim: Int. Law, Vol. 2, 0 Ide. 

12. Lawrence: Principles of International Law, p. 527. 

13. International and Practice, p. 6. 

14. Harold D. Hazeltine: The Law of the Air, p. 117-118. 
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tively large carrying capacity, wide cruising radius, and with its ability 
to hover indefinitely over a spot while practically immune from ground 
fire by its altitude capacity, was a weapon which obviously was not to 
be readily discarded. The airplane, although still of uncertain military 
value, was undergoing a rapid development in the year preceding the 
1907 conference. Each month saw increases in speed, altitude and range. 
By October, 1907, although Germany was still concentrating on the diri- 
gible, France was rapidly developing its heavier-than-air facilities.”5 
This is very significant in connection with the general ques- 
tion of disarmament, to which aircraft is not excepted. The 
moment aircraft proves to be capable of being used as one of the 
effective weapons of war, its unconditional elimination becomes im- 
possible. The smaller States, it is true, were more ready to agree 
to the prohibition of any weapons capable of doing great damage, 
and which they could not use to advantage. But not so with the 
great Powers, as in this case, who saw the unlimited possibilities 
in this new weapon, and who generally gained their point in an 
international conference of this kind.1® We saw this truth demon- 





15. Aerial Bombardment (1928), p. 56. 

16. The proposal to interdict the use in naval warfare of the submarine 
torpedo at the First Hague Conference, was opposed by the smaller States, 
because they believed they could use this weapon to their advantage, “as a 
cheaper defense against possible aggression from a strong and unscrupulous 
belligerent.” Lawrence, op. cit., p. 516. Another instance is the refusal of 
the United States to sign the Declaration of Paris (1856) abolishing pri- 
vateering. At that time the United States had only a comparatively small 
navy. The abolition of privateering would tend to augment “the aggressive 
capacity of great naval powers while the defensive ability of others would 
be reduced” (President Pierce, Annual Message, Dec. 2, 1856, in Richard- 
son’s Messages, vol. 5, p. 412). The attitude of Great Britain toward the 
question of irregular troops at the Brussels Conference of 1874 is yet 
another instance in point. England’s objection was based on the ground 
that certain of the proposed clauses would greatly increase the advantages 
of the continental powers maintaining compulsory military service. See 
British Parliamentary Papers, 1875, Miscellaneous, No. 1 and 2. Also com- 
ment on this in Hall’s op. cit. (Atlay ed.), p. 525-526. 

The difficulties surrounding the problem of disarmament have been very 
much in evidence, not, only in the international conferences of 1856, 
1874, 1899, 1907, but also in the Peace Conference of 1919 and the Wash- 
ington Conference of 1921-1922 (see supra note 17). Commenting on the 
Peace Conference and the problem of disarmament, Tasker Howard Bliss 
says: “The conference recognized the existence of this problem but. made 
no direct attempt to solve it . . .”  House-Seymour: What Really Hap- 
pened at Paris, p. 371. And the difficulty, as the above writer points out, 
lies in the fact fur: “"-,. . no agency, however, terrible, has continued to 
be unlawful from the moment it is discovered to be practical and effective 
in determining the course of a battle or in bringing the war to an end. The 
use of gas has been legalized by war, as shown by the preparations for its 
further use made by all the great armed nations (chemical warfare is now 
a regular branch of any well-equipped army of the leading nations). In 
every nation in Europe it is expected that the use of aeroplanes for the 
bombing of cities in the next great war will be on a scale without precedent 
in the last one. And all due to the fact that a war of nations in arms is in 
reality one of life and death, in which each will and must do what it can 
to save itself and destroy its adversary.”—I/bid., p. 381. See also Royse, op. 
cit., p. 21. The difficulties of reaching an agreement by States for an effective 
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strated in the Conferences of Paris, 1856, of St. Petersburg, and 
Brussels, the two Hague Conferences and the Washington Confer- 
ence of 1921-1922.1" 

To return to the proposal for the renewal of the Declaration 
of 1899, Sir Edward Fry proposed in the plenary session of the 
Conference of August 14, 1907, that instead of five years, the 
declaration should remain in force until the close of the Third Peace 
Conference (which was then intended to be held in 1915). The 
declaration was the same in form as that of 1899, excepting the 
insertion of the words “for a period extending to the close of the 
Third Peace Conference,” before the words “the launching of pro- 
jectiles, etc.”’® 

The fact that the Declaration binds only between belligerents 
who are signatories to this Declaration, and that it shall cease to 
be binding when one of the belligerents is joined by a non-signatory, 
practically nullifies the effect of the stipulation. Thus, as visualized 
by Hazeltine, in a war between Germany and Great Britain the 
Declaration would not be binding, and balloons and other aircraft 
might be used for the discharge of projectiles and explosives (in- 
deed, that was the case during the War). Or, if Austria-Hungary 
and Great Britain should go to war, and Austria-Hungary should 
then be joined by Germany (who was not a signatory Power) as 
an ally, or England should be joined by France (who was also not 
a signatory Power) as an ally, the Declaration would cease to be 
binding between Austria-Hungary and England, even though they 
were parties to the Declaration.’® 


(b) The Hague Regulations on Land Warfare 


Besides the Hague Declaration prohibiting the discharge of pro- 
jectiles and explosives from balloons or by other new methods of 
a similar nature, there are five articles in the Hague Reglement or 
Regulations respecting the Laws and Customs of War on Land, 
which have some bearing on the regulation of aerial warfare. These 





limitation of armament may be summed up in four words—“conflict of mili- 
tary interests,’ among States. 

17. Thus, the Washington Conference on the Limitation of Armament 
has not achieved anything more substantial as regarding the international 
control of air navigation, than the following resolution: “The Committee is 
of the opinion that it is not at present practicable to impose any effective 
limitations upon the numbers or characteristics of aircraft, either commercial 
or military."—Conference on the Limitation of Armament (1922), p. 800. 

18. Scott, op. cit., p. 652-653. 
19. Hazeltine, op. cit., p. 121. 
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are Articles 25, 26, 27, 29 and 53. Articles 25, 29, and 53 should 
be considered in particular. 


Article 25 of the Hague Regulations: 


“The attack or bombardment, by any means whatever, of towns, vil- 
lages, habitations, or buildings which are not defended is forbidden.” 


This, and the other articles, is generally regarded as having 
greater binding force than the Declaration, because it has no time 
limitation and it is therefore still binding upon the Powers which 
had ratified it, provided that all the belligerents are parties to it.?° 
The phrase “by any means whatever” was inserted in the revised 
Convention of 1907, and was intended to cover all cases of bombard- 
ment by aircraft. On this point practically all the international 
jurists agree. The difficulty lies in determining just what location 
may properly be regarded as “not defended.” Garner is of the 
opinion that: 


“While the purpose of the article is clearly to prohibit the bom- 
bardment of undefended places by aircraft as by other means, it lays 
down no rule for determining when a place is ‘defended’ or ‘undefended’ 
as against bombardment from the air. In land and naval war a place 
is defended when it possesses ramparts or fortifications, or is occupied 
by troops or possesses artillery for defense. But can it be said that 
a place is ‘defended’ in the sense that it is liable to bombardment from 
the air, merely because it contains fortifications, troops and ordinary 
artillery of horizontal range? It would seem that a place can justly be 
regarded as ‘defended’ against aerial bombardment only when it is 
equipped with artillery especially constructed for the purpose of bringing 
down enemy aircraft. If it is supplied with such artillery, it would seem 
to be liable to bombardment from the air even though it is not fortified 
or otherwise ‘defended’ in the sense of land and naval warfare.”21 





20. But in so far as these Hague provisions are merely declaratory of 
the existing laws and customs of war, they are of course binding independ- 
ently of the status of the conventions of which they are a part. The ques- 
tion of the binding force of the Hague Conventions is considered elsewhere. 
In connection with Article 25 and its revision in 1907, the views of some of 
the leading authorities may be noted here:—J. Westlake says: “The words 
‘by any means whatever’ were inserted in 1907, and ensure the permanent 
application to this case of the prohibition to employ projectiles dropped 
from the sky, whatever may at the next (third) Hague Conference be the 
fate of the Declaration against them.”—International Law, vol. II, p. 87. 
“This provision involved a decided advance in the view taken by International 
Law, for it was formerly asserted by many writers and military experts 
that, for certain reasons and purposes, undefended localities also might, in 
exceptional cases, be bombarded . . ."—L. Oppenheim: International Law, 
vol. II, p. 217. While Hazeltine comments: “ According to the Regu- 
lations now in force, therefore, the attack or ‘bombardment of undefended 
places by any means whatever is forbidden. This essentially embodied the 
original Russian proposal, and was understood by the Conference to cover 
the case of attacking or bombarding undefended towns by means of pro- 
jectiles and explosives hurled from balloons or other air-vehicles. This 
prohibition being contained in the Regulation is a prohibition of unlimited 
duration—unless, of course, changed by international agreement—and is a 
rule of International Law at the present time . . .”—op. cit., p. 122 

21. Garner, op. cit., p. 167-168 
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It seems that Hazeltine agrees with Garner in regarding the 
equipment of a place with anti-aircraft guns as a criterion that it is 


defended: 

“ . .  . With the possession of the new powerful Krupp guns 
especially designed for the destruction of airships, however, any other- 
wise undefended place might properly be viewed ‘defended’ as far as 
the dropping of projectiles from balloons and other air-vehicles is con- 
cerned. In any future war we may indeed confidently expect many 
places, otherwise unprotected, to be shielded by powerful air-ship-des- 
troying guns; and, if so defended, it is possible that any town may be 
viewed as legitimate prey for the aerial fleets of those States which are 
not parties to the Hague general Declaration against the launching of 
projectiles from balloons; for the opinion seems to be held by several 
leading States that what is not prohibited by usage or convention or 
promisory declaration is permitted.”2? 


Spaight gives three exceptions to the rule laid down in Article 
25, stating that: 


“As war law now stands one may say that an undefended city, un- 
occupied by troops and not situated within the perimeter of defense of 
a neighborhood fort or forts, may be bombarded in land war only in three 
cases and in those cases only if it ts absolutely impossible to obtain the 
end in view by milder means; the three cases being: (1) the destruction 
of military stores, factories, etc.; (2) to secure compliance with legiti- 
mate requisitions; and (3)—a very doubtful case—to inflict punishment, 
by way of reprisals, for infractions of laws of war on the part of the 
enemy.”23 


Spaight wrote this in 1911, but in the light of our experiences 
during the World War, he has been able to raise the question on 
more definite ground. His recent view on this topic deserves to be 
quoted at length: 


“The old broad rule that a defended city may, and that an undefended 
city may not, be bombarded, is no longer of any practical value. It has 
never been a satisfactory rule; it is more unsatisfactory than ever when 
applied to air bombardment . . . It will be still more difficult in 
future to tell whether a place is defended or not, for defense against 
air attack will tend to take the form of aerial counter-action rather than 
of artillery defense, and a squadron or flight of defending aircraft, 
perhaps based on some fairly distant aerodrome, may suddenly appear 
above a town which is entirely open so far as ground defense is con- 
cerned, and denying the raiding aircraft force access to that town, 
which cannot then truly be said to be undefended. For this and other 
reasons the criterion of ‘defense’ as a test of the legitimacy of bom- 
bardment will have to be reconsidered, and liability to or immunity from 
attack made to depend upon some other consideration.”24 


22. Op. cit., p. 123. 

23. War Rights on Land (1911), p. 170. Cf. Holland: Studies in In- 
ternational Law, p. 110. 

24. He goes on to say that complete prohibition of air bombardment 
may be ruled out as an impossible ideal, and that unrestricted freedom of 
air bombardment may similarly be set aside as repugnant to sentiments of 
humanity. He suggests that one of the two principles or practices during 
the War, one, the doctrine of the Entente, and the other, that of Germany, 
may be chosen as alternatives—In the British Year Book of International 
Law, vol. 4. (1923-1924), p. 23. In this connection, Professor Pillet ob- 
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Article 29 of the Hague Regulations: 


“An individual can only be considered a spy if, acting clandestinely 
or on false pretences, he obtains, or seeks to obtain, information in the 
zone of operations of a belligerent, with the intention of communicating 


it to the hostile party. 
“Thus, soldiers not in disguise who have penetrated into the zone 


of operations of a hostile army to obtain information are not considered 
spies. Similarly, the following are not considered spies: soldiers or 
civilians carrying out their mission openly, charged with the delivery 
of dispatches intended either for their own army or that of the enemy. 
To this class belong likewise individuals sent in balloons to deliver 
dispatches, and generally to maintain communications between the va- 
rious parts of an army or a territory.”25 

To be more sure as to how far those who carry dispatches by 
aircraft may not be regarded as spies, and, therefore, punishable 
by death, it is desirable to examine more closely as to what con- 
stitutes a spy according to this article. According to the analysis 
given by Spaight, a spy is one who: 

(1) seeks to obtain military information for the belligerent 

employing ‘him; 

(2) does so clandestinely or under false pretences; and, 

(3) does so in the zone of operations of the other belligerent.”* 

Oppenheim stresses the point that individuals who were charged 


with the delivery of dispatches for their own army, and did it 


openly, could not be treated as spies, the fact that they use aircraft 
would not make any difference. 


“Thus, a soldier or civilian trying to carry dispatches from a force 
besieged in a fortress to other forces of the same belligerent, whether 
making use of a balloon, or air-vessel, or riding or walking at night, 
may not be treated as a spy. 

“On the other hand, spying can well be carried out by dispatch- 
bearer, or by persons in a balloon or an air-vessel. The mere fact 
that a balloon or air-vessel is visible does not protect the persons using 





serves: ‘ ‘undefended’ is an unfortunate expression, for one cannot know 
whether a town is defended until the moment when one decides to attack 
it.’—In La Revue Génerale de Droit International Public (1916), xxiii, p. 429. 

25. The distinction between a spy and one who is entitled to be treated 
as prisoner of war is important. In regard to prisoners of war Art. 4 of 
the Hague Regulations says: “Prisoners of war are in the power of the 
hostile Government, but not in that of the individuals or corps who capture 
them. They must be humanely treated. All their personal belongings, ex- 
cept arms, horses, and military papers, remain their property.” The text 
of the Hague Conventions of 1907, consisting altogether of thirteen con- 
ventions and one declaration, may be found in Barclays: International Law 
and Practice, p. 79 ff. The Regulations on Land Warfare in Convention 
IV, at p. 130 ff. 

26. Op. cit., p. 202. Spaight further amplifies this analysis, saying: 
oa ae establish the quality of spy in the case of a soldier, there must 
be disguise ; in the case of a civilian spy, disguise is not essential—the clan- 
destine nature of the act is sufficient condemnation.”—/bid., p. 203. See also, 
Amos S. Hershey: International Public Law, p. 398-399, peas the foot- 
notes; William E. Hall: International Law, ch. VII. 
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it from being treated as spies; since spying can be carried out under 
false pretences quite as well as clandestinely.”2? 


The importance of this provision in the Hague Regulations, 
which protects a bona fide dispatch-bearing aeronault or aviator 
from being treated as a spy, cannot be over emphasized. For in 
previous wars, especially during the Franco-German War of 1870, 
when balloons came to be used quite extensively, the mere fact 
of flying over the territory of the belligerent was sufficient to stamp 
the flyer with the character of a spy, and make him liable to extreme 
punishment. During the war of 1870, the Germans treated as 
spies all persons passing over the German lines in balloons, It 
was said that a certain Nobecourt had his balloon fired upon, and 
when subsequently captured, he was sentenced to death (which 
was later commuted to imprisonment).”* 


Article 53 of the Hague Regulations: 


“An army of occupation can only take possession of cash, funds, 
and realizable securities, which are strictly State property, depots of 
arms, means of transport, stores and supplies, and generally all move- 
able property of the State of a nature to be used for operations of war. 

“All means employed on land, at sea, in the air, for sending messages, 
for carriage of persons or things, apart from cases governed by maritime 
law, may be taken possession of, even though belonging to private 
persons, but they must be restored, and the compensation to be paid 
for them shall be arranged for on the conclusion of peace.’ 


What concerns us here in this article is the provision that in 
time of war an army of occupation can take possession of aircraft 
belonging to private persons (not to speak of those belonging to 
the State), as indicated in the second clause, and that such requisi- 
tion must be paid for and restored later on. Commenting on the 
benefit which this Hague provision confers on the inhabitants of 
the occupied territory, Spaight reflects: 

“It seems cruel to allow an occupant to make the enemy’s nationals 
contribute to the upkeep of the army which is fighting against their own. 
The fact is that in this matter, as in many others, there must be a 
certain amount of compromise, of $ give and take’, between the interests 
of occupying armies and those of populations. It was not until quite 


recent years that the latter’s interests were considered at all. It is too 
soon, yet, to expect to see the traditions of years wiped out and for- 





27. Op. cit., p. 224. However, Holland says: “. . . Persons in balloons 
are not spies, even if engaged in observing the movements of the enemy.’ 
It is not clear whether Holland uses the word “person” here for both soldiers 
and civilians, but from a sentence just before this one, which says “To claim 
the benefit of the second clause of this article (Art. 29) soldiers must be 
in uniform,” it. may be construed that he means uniformed soldiers only. 
In that case it is sound, as air service has in recent years formed one of the 
age gg of the army. See Holland: The Laws of War on Land (1908), 

o. 84. 
28. Hall, op. cit., p. 651-652. 
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gotten. Both requisitions and contributions are, in a way, a relic of 
the vested rights which an invader once possessed to the money, goods, 
and labor of the people he had temporarily conquered. They date from 
the time when war supported war. Today, their foundations are be- 
ginning to be undermined. The last Hague Conference making the 
requisitioning belligerent responsible for payment, has struck a blow at 
the right of requisitioning—the extreme right recognized by the jurists 
—which may change its whole nature, and complete a process which 
had already begun, of replacing requisitioning by the system of amicable 
purchase or at least by a right of pre-emption. . . . As war law stands 
today, contributions and requisitions remain as approved methods by 
which an invader can procure from the enemy’s citizens such funds, 
goods, or services as his army need—subject, in the case of requisitions, 
to his paying therefor either at the time or consequently.’’2® 


A comparison of the rules which determine the rights and 
duties of belligerents in the wars of more recent years with those 
regulating the conduct of war a century ago, will show that there 
has been a steady tendency toward codification of such rules. “From 
a body of traditions and custom, the law of war has gradually 
developed, . . . during the last fifty years into a fairly def- 
inite system of rules, many of which are now embodied in inter- 
national conventions and declarations, and in official manuals or 
ordinances issued by States for the guidance of their military and 
naval commanders.”*° Hence, when the delegates from practically 
every civilized country of the world met at The Hague in 1899, 





29. Op. cit., p. 383-384. From this Hague provision and the comments 
made by Spaight, it may be assumed that both aircraft belonging to, and 
in the service of, private persons may be requisitioned. It may be assumed, 
too, that neither the craft nor the service of such persons will be employed 
for hostile purposes, but principally to facilitate transportation and com- 
munication. This is most obviously seen in the text originally found in the 
corresponding article of the Hague Regulations of 1899 (which was revised 
in the second conference of 1907, and reads as above), and which instead 
of saying “all means (or appliances ) employed on land, at sea, in the air 
etc.,” categorically enumerates “railway plant, land telegraphs, telephones, 
steamers, and other ships, . . . even though belonging to Companies or 
private persons . . .” It should be noted that nothing about aircraft was 
mentioned as a legitimate object of requisition in the provision of 1899. 
Although services of private persons may be demanded and paid for, they 
cannot be compelled; nor may aviators, for instance, be compelled to par- 
ticipate in hostile acts against their own country; nor can the service be de- 
manded without proper authorization. This is clearly set down in Art. 52. 
The other two Hague provisions, besides those that have been commented 
on above, are: 

“Art. 26. The officer in command of an attacking force must, before 
commencing a bombardment, except in case of assault, do all in his power 
to a the authorities. 

Art. 27. In sieges and bombardments all necessary steps must be taken 
to spare, as far as possible, buildings dedicated to religion, art, science, 
or charitable purposes, historical monuments, hospitals, and places where 
sick and wounded are collected, provided they are not being used at the 
time for military purposes. 

“It is the duty of the besieged to indicate the presence of such build- 
ings or places by distinctive and visible signs, which shall be notified to the 
enemy beforehand.” 

Garner: International Law and the World War, vol. I, p. 2. 
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in their endeavor to codify war law, they found that there were 
already some similar projects in existence. First, there was the 
“Instructions for the Government of Armies of the United States 
in the Field,” as drawn up by Dr. Francis Lieber, and promulgated 
by the United States Government in 1863.5! Second, the Brussels 
Convention of 1874.°* Although this Convention was not ratified, 
owing to the opposition of the British Government, it embodies “the 
most authoritative opinion of tacticians, diplomatists, and jurists 
on the laws and customs obligatory for belligerent States and their 
armies.”*? Third, the private codification of the Institute of In- 
ternational Law.*?* The first of these, the American war-code, is 
most important, as it served as a basis for the Brussels Convention 
of 1874, 

On the other hand, the Hague Regulations have since 1899 
become the basis on which the individual State army manuals were 
issued, as stipulated in Art. 1 of the Convention (IV). To cite 
a few of these issued by the Governments of the leading Powers, 
there is: 

(1) The German Kriegsbrauch im Landkriege, prepared in 
1902, in pursuance of the Hague Convention ; 

(2) The French Manual, Les Lois de la Guerre Continentale 
(4th ed. 1913); 

(3) The Swiss, Russian, and Japanese regulations of 1904; 

(4) The British manual (in 1904 Holland’s Laws and Cus- 





31. This is the General Orders, No. 100, issued by the War Department 
on April 24, 1863. It is in ten sections and comprises 157 articles. A text 
of this code may be found appended to James Brown Scott: Texts of the 
Peace Conferences at the Hague, 1899 and 1907. See also G. G. Wilson: 
International Law, appendix I. 

3la. The Brussels convention or project, as it is called, was adopted 
by the Conference of Brussels, August 27, 1874. It was, however, never 
ratified. The project contains 56 articles. The last four articles concern 
the rule of neutrality. The full text of the code is in Scott, op. cit., 
p. 382-389. 

. a De Martens: La Paix et la Guerre, p. 120; Spaight: War Rights on 
an 

32a. This is the “Laws of War on Land,” recommended for adoption 
by the Institute at its session in Oxford, September 9, 1880. It is divided 
into three parts and in &6 articles, very much more elaborated than the 
Brussels project. The subject matter covers general principles, the ap- 
plication of general principles, hostilities, occupied territory, prisoners of 
war, termination of captivity, troops interned in neutral territory, and penal 
sanction, Besides these three codes, mention should be made of other con- 
ventions, although they deal either with maritime warfare or are not directly 
applicable to active troops. These are: the Paris Conference of 1856, the 
Geneva Conferences of 1864, 1868, and 1906 and the St. Petersburg Con- 
ference of 1868. They nevertheless indicate the tendency toward codification 
of warfare rules. About these conferences see, respectively, Moore: Digest, 
vol 7, p. 573; Garner: Int. Law, p. 45, and Bordwell: Law of War, p. 86; 
and, Lawrence: Int. Law, p. 530. 
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toms of War on Land was issued by the British Government), in 
the 1908 new edition which embodies the provisions of the Hague 
Convention; and 

(5) The American Rules, the United States Rules of Land 
Warfare of 1914, which incorporates texts of Hague and Geneva 
Conventions.** 

In view of the above facts, it may be said that the Hague 
Regulations derive their authority not only by virtue of international 
agreements, but also from practices in existence for almost three 
quarters of a century, and that they in turn shape the rules of 
land warfare issued by the various nations. In any estimate of 
the binding force of the Hague Conventions, it should not be over- 
looked that these are more than conventional, whenever they are 
declaratory of some existing laws and customs of war.** 

(To be continued) 





33. According to the provision of Art, 1 of Convention (IV), “The 
High Contracting Parties shall issue instructions to their armed land forces, 
which shall be in conformity with the Regulations respecting the Laws and 
Customs of War on Land, annexed to the present Convention.” The articles 
in the Convention should not be confused with those of the Regulations an- 
nexed to the Convention itself. The former has nine articles, while the latter, 
fifty-six. It may be noted here that the Kriegsbrauch im Landkriege has 
been translated into English in 1915 by J. H. Morgan as The German War 
Book, and that the British Manual on Land Warfare now in use, was pre- 
pared in 1912 by Col. Edmunds and Professor Oppenheim.—See, Hall, op 
cit., p. 469-470. Spaight estimates highly the American Manual for the army 
(see supra note 31) drawn up by Dr. Lieber, on the initiative of President 
Lincoln, This was the war code which regulated the Union forces during 
the American Civil War. “Its principles and its philosophy are sound, ele- 
vated, and humane,” says Spaight. And, A it reads like an ad- 
mirable paraphrase of the existing Hague Regelment.” And of the effect 
of this code on the troops fighting the South, he concludes, “the conduct 
of the Union forces almost wholly composed of civilians with no previous 
training or discipline, compares more than favorably with that of regular 
armies in European wars.”—Spaight: War Rights on Land, p. 14. Tech- 
nically the Secessionists were rebels. But, as a matter of fact, they were 
treated as belligerents, and both sides, throughout the war, respected the 
principles of International Law. See Lawrence: International Law, p. 303. 


34. Garner, op cit., p. 19-21. 
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EDITORIALS 


FIRST ANNUAL CONVENTION OF THE NATIONAL 
ASSOCIATION OF STATE AVIATION OFFICIALS 


Aviation officials and other delegates from some twenty-five 
states met at East St. Louis, December 3-5, 1931, for the first 
annual convention of the National Association of State Aviation 
Officials. The purpose of the meeting was two-fold: (1) To 
effect a permanent organization and to adopt a constitution and 
by-laws, and (2) To discuss the varying experiences relative to a 
limited group of problems now before the state regulatory bodies. 

The program included the following addresses: (a) “Cer- 
tificates of Convenience and Necessity,” Howard C. Knotts, Avia- 
tion Supervisor, Illinois Commerce Commission; (b) “Air Schools: 
Their Licensing and Regulation,” Major Floyd E. Evans, Director 
of Aeronautics, State of Michigan; (c) “The Federal Aeronautics 
Program,” Colonel Clarence M. Young, Assistant Secretary of 
Commerce for Aeronautics; (d) “The Proposed Uniform Aero- 
nautics Code,” George B. Logan, Chairman, American Bar Asso- 
ciation Committee on Aeronautical Law; and (e) “State Air Traffic 
Rules and Their Enforcement,” Captain A. H. Stackpole, Vice- 
Chairman, Pennsylvania Aeronautics Commission. 

The officers elected for the year 1931-32 were as follows: 
President, Captain Frank M. McKee, Director of Aeronautics, 
State of Ohio; Vice-President, Major Reed G. Landis, Chairman, 
Illinois Aeronautics Commission; Secretary-Treasurer, Captain A. 
H. Stackpole, Vice-Chairman, Pennsylvania Aeronautics Commis- 
sion. George B. Logan was appointed General Counsel. 

The proceedings of the convention will be specially published 
by the Association. 


PROGRAM OF AERONAUTICAL LAW COMMITTEE 
AMERICAN BAR ASSOCIATION FOR 1932 


The work of the Aeronautical Law Committee of the American 
Bar Association during the calendar year 1931 was mainly that of 
preparing a proposed Uniform Aeronautical State Code. This work 
was accomplished in two sections, consisting of the Uniform Aero- 
nautical Code and the Uniform State Airports Act. 

These two Acts, together with the Report of the Committee 
were submitted to the meeting of the Association at Atlantic City, 
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and were circulated in the advance program of the Association 
to its members. 

The purpose of this circulation and presentation was to arouse 
as much discussion and comment as possible and to obtain any 
suggestions and criticisms which were available, 

In furthering this work, the Committee, at its first meeting 
this year, had its Report and its two proposed Acts printed in 
pamphlet form and has sent these pamphlets to the heads of the 
operating air lines, to state officials charged with the enforce- 
ment of aviation law, to federal officials and to all persons having 
an active interest in aviation. 

The list of names to whom these pamphlets have been sent 
was obtained from the Aeronautical Chamber of Commerce, the 
National Association of Aviation officials and from the Department 
of Commerce Bureau of Aeronautics. 

The Committee will, at its meeting, study and consider all 
criticisms to the end that a bill may finally be presented for the 
approval of the Association at its meeting next fall in Washington, 
D. C. 

It is the joint purpose of the Aeronautical Law Committee 
of the Bar Association and of the Air Law Committee of the 
Commissioners on Uniform State Laws to meet together in St. 
Louis in the latter part of January to jointly consider these two 
Acts so that the recommendations of the two Committees may, if 
possible, be simultaneous and unanimous. 

In addition to the foregoing work on state air legislation, the 
Committee has decided to study during the coming year the fol- 
lowing topics: 

(1) The relation of the United States to foreign countries 
with respect to aviation ; 

(2) The effect of the Pan American Convention of 1931 
upon the legal relations of air carriers in the United States; 

(3) The possibility of adherence by the United States 
to the Air Convention of 1919 and its probable effect upon the legal 
relations of air carriers in this country ; 

(4) The regulation of aviation within the several states by 
state public service commissions including safety regulations, the 
requirements of certificates of convenience and necessity, and 
possible regulations as to fares, service and capital structure ; 

(5) The possible regulation of air carriers by the Interstate 
Commerce Commission ; 
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(6) The relation between present rules of law concerning 
air carriers and certain pending federal legislation such as the 
Merchants Airship Act and such state legislation as the Maryland 
Airship Act. 

The Committee, of course, has not yet decided whether it will 
report on all or any of the foregoing topics but they are to be given 


a thorough examination and study. 
GeorcE B. Locan. 


THE INCREASING IMPORTANCE OF AERONAUTICAL 
LAW 


Three years ago, there was almost no literature printed in 
English which dealt with the legal phases of aeronautics, Today, 
there are three distinct services—each filling an important need: 
(1) The current service offered by the Commerce Clearing House, 
reporting case law and legislation, (2) The annual service provided 
through the U. S. Aviation Reports, bringing the foregoing and 
other material into compact form for ready reference, and (3) 
The quarterly periodical, presenting some documentary material but 
rendering its greatest service through the medium of leading articles, 
notes, comments, and reviews of an informational and critical 
nature. 

The number of contributors to this Journal has been growing 
steadily and the demands upon the available publication space have 
been increasingly heavy. It will be noted that this issue of the 
Journal contains an unusually large number of leading articles, 
and that their inclusion has necessitated the omission of much 
valuable documentary material, But it is to be expected that, as 
the regulatory experience develops, there will be an even greater 
number of articles discussing the various problems of state, federal, 
and international control. 

The present domestic need, in the regulatory field, is for sub- 
stantial uniformity among state laws, and the various conferences, 
conventions, and proposals—such as those of the American Bar 
Association Committee—have done much toward that end. The 
editors of the Journal believe that its greatest usefulness will be 
found in making available the experiences of the various states, so 
that its pages may be a virtual clearing-house of ideas, and so that 
it may assist in a movement toward uniformity and toward a 
regulatory control that will encourage and not hamper the normal 
development of the aircraft industry. 





STATE REGULATION 


Department Editor Howarp C. Knotts 


AIR TRAFFIC RULES OF THE STATE OF ILLINOIS 


Prescribed by the Illinois Aeronautics Commission and 
Effective November 23, 1931 


AUTHORITY 


“The Commission (Illinois Aeronautics Commission) is further em- 
powered to prescribe such reasonable air traffic rules and other regulations 
as it shall deem necessary for public safety and the safety of those engaged 
<< o .” (Act to Regulate Aeronautics, Approved July 9, 

“Any person failing to comply with the requirements of, or violating 
any of the provisions of this Act, or the rules and regulations for the 
enforcement of this Act made by the Illinois Aeronautics Commission, 
shall be guilty of a misdemeanor and punishable by a fine of not more than 
five hundred dollars, or by imprisonment for not more than ninety days, or 
both.” (Act to Regulate Aeronautics, Approved July 9, 1931, 19.) 


1. Taxe-Orr anp LanpinGc RULEs 


(1) Method of Taking Off and Landing: 

Take-offs and landings shall be made only from, and/or upon, an air- 
port licensed by the Illinois Aeronautics Commission, and no take-off or 
landing shall be made from, and/or upon, any but an airport licensed by the 
Illinois Aeronautics Commission. 

Take-offs and landings shall be made upwind when practicable. The 
take-offs shall not be commenced until there is no risk of collision with 
landing aircraft. 

Aircraft, when taking off or landing, shall use the traffic lanes indicated 
by the field rules or signals and, further, shall observe all signals of the 
traffic control system in use at the particular airport. 


(2) Course of Flight When Landing: 

When within one thousand feet horizontally of the leeward side of any 
airport upon which a landing is to be made, the aircraft shall follow, so 
far as it is practicable, a direct course toward the landing zone. 


(3) Right of Way When Landing: 

A landing aircraft has the right of way over aircraft moving on the 
ground or taking off, but this shall not excuse the pilots of either or both 
such aircraft from the exercise of due care and diligence. 


(4) Giving Way While Landing: 

When more than one aircraft are landing and/or maneuvering in 
preparation to land, the aircraft at the greater height shall avoid the air- 
craft at the lower height and shall, as regards landing, observe the rules 
governing overtaking aircraft. 


(5) Distress Landings: 
An aircraft in distress shall be given the right of way in making a 
landing. 
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II. Fryrnc Rutes 


RULES GOVERNING ALTITUDE 


(6) Minimum Safe Altitudes of Flight: 

The following minimum safe altitudes of flight are prescribed: 

(a) The minimum safe altitudes of flight in taking off or landing and 
while flying over the property of another in taking off or landing, are 
those at which such flights by aircraft may be made without such aircraft 
being in dangerous proximity to persons or property on the land or water 
beneath, or without being unsafe to the aircraft. 

(b) Minimum safe altitudes of flight over congested parts of cities, 
towns, or settlements are those sufficient to permit a reasonably safe 
emergency landing, but in no case less than one thousand feet. 

(c) The minimum safe altitudes of flight in all other cases shall be 
not less than five hundred feet. 


(7) Height Over Congested and Other Areas: 

Exclusive of taking off from, or landing upon, an airport, aircraft shall 
not be flown 

(a) over the congested parts of cities, towns, or settlements, except 
at a height sufficient to permit a reasonably safe emergency landing, which 
in no case shall be less than one thousand feet; 

(b) over certified high explosive danger areas except at a height suf- 
ficient to permit a reasonably safe emergency landing outside of the cer- 
tified danger areca, which in no case shall be less than one thousand feet; 

(c) elsewhere at a height less than five hundred feet. 


(8) Height Over Assembly of Persons: 
No flight at any height whatsoever shall be made over any open-air 
assembly of persons. 


(9) Height Over Federal or State Penal Institution: 


No flight at any height whatsoever shall be made over any Federal or 
State penal institution, or over any State hospital or asylum for the insane 
or feeble-minded. 


TRAFFIC RULES 


(10) Right Side Traffic: 

Aircraft flying in an airway at an altitude of three thousand feet or 
less, or following a highway, railroad track, or other ground course at an 
altitude of less than three thousand feet, shall, when safe and practicable, 
keep to the right side of such airway, highway, railroad track or other 
ground course. 


(11) Course of Flight at or Near Airport: 


When an aircraft is circling an airport following a take-off, before a 
landing, or at any other time, all circles shall be made to the left, unless 
otherwise specified by the Illinois Aeronautics Commission. All aircraft 
flying within three thousand feet horizontally of the nearest point of the 
landing area shall conform to this circuit rule unless flying at a height in 
excess of two thousand feet. 


(12) Giving-way Order: 
Aircraft shall give way to each other in the following order: 
(a) airplanes 
(b) gliders 
(c) airships 
(d) balloons, fixed or free 
An airship not under control is classed as a free balloon. 
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(13) Giving-way Duties: 

Aircraft required to give way shall keep a safe distance, having regard 
to the circumstances of the particular situation, which distance shall, in - 
no case, be less than three hundred feet. If the circumstances permit, the 
aircraft which is required to give way shall avoid crossing ahead of the 
other. 

The aircraft having right of way may maintain its course and speed, 
provided that no engine-driven aircraft may pursue its course if it would 
thereby come within three hundred feet of any other aircraft. 


(14) Proximity in Flight: 

No aircraft, other than military aircraft of the State or United States 
engaged in military maneuvers, shall fly, at any time, closer than three 
hundred feet to any other aircraft in flight. 


(15) Crossing: 
_ When two engine-driven aircraft are on crossing courses, the aircraft 
which has the other on its right side shall keep out of the way. 


(16) Approaching: 

When two engine-driven aircraft are approaching head-on, or approxi- 
mately so, and there is danger of collision, each shall alter its course to the 
right so that each will pass on the left side of the other at a distance of 
at least three hundred feet, provided that the provision of this rule shall 
not apply to cases where aircraft will, if each maintains its course, pass 
more than three hundred feet from each other. 


(17) Overtaking: 


An overtaking aircraft is one which, by virtue of its superior speed, is 
approaching another aircraft directly behind, or approximately so. An over- 
taking aircraft shall keep clear of the overtaken aircraft by altering its own 
course to the right so as to pass said overtaken aircraft at a distance of at 
least three hundred feet, but no change of course to effect a passing shall 
be made in the vertical plane. 

In case of doubt as to whether an aircraft is a crossing or overtaking 
aircraft, it shall be assumed that said aircraft is an overtaking aircraft. 


RuLEs GOVERNING ACROBATICS 


(18) Prohibited Acrobatic Flying: 
Acrobatic flying means any maneuver or maneuvers not necessary to 
aerial navigation, and shall include parachute jumping. 
No person shall acrobatically fly an aircraft at any height whatsoever 
(a) over a congested area of any city, town or settlement; or 
(b) over any open air assembly of persons; or 
(c) over any airport or within one thousand feet horizontally thereof. 
No person shall acrobatically fly an aircraft. 
(a) below a height of two thousand feet over an established airway; 
(b) below a height of fifteen hundred feet over any other place. 


(19) Other Prohibited Acrobatic Flying: 

No person shall acrobatically fly any aircraft carrying any other person 
or persons for or without hire and/or reward, provided, however, that the 
provisions of this rule shall not apply to the giving of instruction in acro- 
batic flying to licensed student pilots or to other licensed pilots by a 
licensed transport pilot. 


(20) Parachutes: 


_ When performing acrobatics not prohibited by these rules and regula- 
tions, each person in the aircraft shall be properly equipped with a para- 
chute of a type and design which has been tested, approved and maintained 
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in accordance with the then current Federal regulations and requirements 
relative to parachutes. 


(21) Parachute Jumps: 

Parachute jumpers making exhibition, test, training or demonstration 
jumps, shall wear an auxiliary parachute so arranged that it can be operated 
should the first parachute fail to function or become fouled. Both such 
parachutes shall be of a type and design which has been tested, approved 
and maintained in accordance with the then current Federal regulations and 
requirements relative to parachutes. 

No exhibition parachute jump shall be made from an altitude of less 
than fifteen hundred feet, and, further, a parachute jumper, shall not delay 
opening the parachute more than is necessary to properly and safely clear 
the aircraft. 


MISCELLANEOUS RULES 


(22) Supervision of Running Motors: 

Blocks, equipped with ropes or other suitable means of pulling: them, 
shall always be placed in front of the wheels before starting the engine, or 
engines, unless aircraft is provided with adequate brakes. 

No aircraft engine shall be started or run unless a licensed pilot or 
competent mechanic is in the cockpit attending the controls. 


(23) Aircraft on Water: 

Seaplanes on the water shall navigate according to the laws and regula- 
tions of the United States, and of the State of Illinois and its political 
subdivisions, governing the control, navigation, and operation of watercraft. 


(24) Transporting of Firearms and Explosives: 


No armament, ammunition, poison-gas, or explosives shall be carried 
by or in any aircraft; provided that the provisions of this rule shall not 
apply to proper signalling or safety equipment (such as a Very’s pistol or 
landing flares) nor to the aircraft fuel; and provided, further, that the 
provisions of this rule shall not apply to public aircraft. 


(25) Liquor, Narcotics, and Drugs: 

No person shall navigate aircraft while under the influence of, using, or 
having personal possession of intoxicating liquor, cocaine, or other habit- 
forming drugs, nor shall such person carry any other person who is, or 
persons who are, obviously under the influence of intoxicating liquor, co- 
caine, or other habit-forming drugs. 


(26) Towing of Aircraft: 
The towing of aircraft by other aircraft, or the towing of any device 
or object by aircraft, is prohibited. 


(27) Dropping of Objects or Things: 

No object or thing, other than fine sand or water which has been car- 
ried as ballast, shall be dropped or released by any person from an aircraft 
in flight. The pilot, or person in charge of the aircraft, shall be responsible 
for the observance of this rule by all persons in the aircraft. 


(28) Day Marks of Masts, Etc.: 

By day, balloon and airship mooring cables shall be marked with conical 
streamers not less than twenty inches in diameter and seven feet long, 
colored with solid color of chrome yellow. The object to which the bal- 
loon or airship is moored on the ground shall have the same kind of 
streamers, which must be in the same position as the lights specified herein. 





STATE REGULATION 


III. Licuts 
(29) Angular Limits: 
The angular limits laid down in the following rules relating to lights 
will be determined as when the aircraft is in normal flying position. 


(30) Airplane Lights: 

Between sunset and sunrise, all airplanes in flight must show the fol- 
lowing lights: 

(a) On the right side a green light and on the left side a red light, 
each showing unbroken light between two vertical planes whose dihedral 
angle is one hundred and ten degrees when measured to the left and right, 
i ia from dead ahead. These lights shall be visible at least two 
miles. 

(b) At the rear, and as far aft as possible, a white light shining 
rearward, visible in a dihedral angle of one hundred and forty degrees 
bisected by a vertical plane through the line of flight and visible at least 
three miles. . 

Between sunset and sunrise, aircraft engaged in carrying any person 
or persons, other than pilot and crew, for or without hire and/or reward, 
shall be equipped with adequate and approved electric landing lights and 
approved parachute type of flares, or approved equivalent, in addition to 
the navigation lights required by the provisions of this rule. 


(31) Airship Lights: 

Between sunset and sunrise, airships shall carry and display the same 
lights that are prescribed for airplanes, except that the side lights shall be 
doubled vertically. Lights in a pair shall be at least seven feet apart. 


(32) Balloon Lights: 


Between sunset and sunrise, a free balloon shall display one white light 
not less than twenty feet below the car, visible for at least two miles. A 
fixed balloon, or airship, shall carry three lights—red, white, and red—in a 
vertical line, one over the other, visible at least two miles. The top light 
shall be not less than twenty feet below the car, and the lights shall be not 
less than seven, nor more than ten, feet apart. 


(33) Lights When Stationary: 

Between sunset and sunrise, all aircraft which are on the surface 
of water and not under control, or which are moored or anchored in navi- 
gation lanes, shall show a white light visible for at least two miles in all 
directions. 

Between sunset and sunrise, balloon and airship mooring cables shall 
show groups of three red lights at intervals of at least every one hundred 
feet, measured from the basket. The first light in the first group shall be 
approximately twenty feet from the lower red balloon light. The object 
to which the balloon is moored on the ground shall have a similar group 
of lights to mark: its position. 


IV. SicNats 

(34) Distress Signals: 

The following signals, separately or together, shall, where practicable, 
be used in case of distress: 

(a) the international signal, S O S by radio: 

(b) the international code flag signal of distress, NC; 

(c) a square flag having either above or below it a ball, or anything 
resembling a ball. 


(35) Signal When Forced to Land: 

When an aircraft is forced to land at night at an airport it shall signal 
its forced landing by making a series of short flashes with its navigation 
lights if practicable to do so. 
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(36) Fog Signals: 

In fog, mist, or heavy weather an aircraft on the water in navigation 
lanes, when its engines are not running, shall signal its presence by a sound 
device emitting a signal for about five seconds in two-minute intervals. 


(37) Signal to Compel Landing: 

For the purpose of enforcing the provisions of “An Act to Regulate 
Aeronautics, approved July 9, 1931,” and the lawful rules and regulations 
of the Illinois Aeronautics Commission duly promulgated thereunder, any 
officer authorized to enforce said Act, rules and regulations, may order 
any aircraft to make an immediate landing by giving the proper signal 
from an aircraft in the service of the Illinois Aeronautics Commission. 
Such signal shall consist of a double red light fired from a Very’s pistol, 
and, upon the giving of such signal, the pilot of the aircraft so signalled 
shall immediately follow the signalling aircraft and land without delay 
upon the airport upon which the signalling aircraft lands. 

The firing of a double red light from a Very’s pistol by any person 
not authorized as aforesaid, shall constitute a violation of these rules and 
regulations. 


V. AccIDENTS AND ACCIDENT Reports 


(38) Removal of Aircraft: 

No aircraft involved in an accident in this State, in which there is 
structural damage and in which there is serious injury to any person, or 
which results in death, shall be removed from the scene of the accident, nor 
shall its condition be altered, until it has been inspected or its removal 
or operation authorized by the Illinois Aeronautics Commission or its duly 
authorized representative. 


(39) Accident Reports: 

Where serious injury to person or property is suffered or where death 
results from the operation of aircraft, the recorded owner and/or pilot of 
such aircraft shall immediately report, by telegraph or telephone, to the 
Illinois Aeronautics Commission, the license number of the aircraft and the 
time and place of the accident. 

All other accidents in the operation of aircraft within this State which 
result in injury to the aircraft shall be reported without delay by the re- 
corded owner and/or pilot of such aircraft to the Illinois Aeronautics Com- 
mission. The preceding sentence shall not apply to gliders except when 
serious injury or death occurs. 


VI. Exemptions; PENALTIES 


(40) Non-observance of Air Traffic Rules; Emergency, Exemption: 

A partial or total disregard of the Illinois air traffic rules will be 
sanctioned in the following cases only: 

(a) When special circumstances render non-observance necessary to 
avoid immediate danger, or when such non-observance is required because 
of stress of weather conditions or other unavoidable causes; provided, 
however, that aircraft carrying any person or persons, other than the pilot, 
shall not disregard the air traffic rules pertaining to minimum altitudes 
of flight beeause of stress of weather conditions. 

(b) When an exemption has been granted by the Illinois Aeronautics 
Commission as provided in Rule No. 41 of these rules and regulations, 
which exemption specifically confers temporary authority for such non- 
observance of a rule or rules. 


(41) Exemptions; Requests for: 
The Illinois Aeronautics Commission may grant exemption from com- 
pliance with the provisions and requirements of these rules and regulations, 
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or any one of them, or part thereof, when, in its discretion, the particular 
facts justify such exemption. Every exemption granted will be issued for 
a limited time only and for a specific purpose, and the action of the Illinois 
Aeronautics Commission in granting said exemption shall be evidenced by a 
writing signed by a member of the Illinois Aeronautics Commission or its 
Secretary, which writing shall_specifically set forth the subject matter of 
the exemption and the time limits allowed. Any exemption granted shall 
be strictly construed. 

Requests for exemption from compliance with the provisions and re- 
quirements of any of the foregoing air traffic rules shall be addressed to 
the Illinois Aeronautics Commission, and must be accompanied, when there 
is an existing Federal rule on the subject, by a Federal exemption or waiver, 
or certified copy thereof, granted by the Aeronautics Branch of the De- 
partment of Commerce of the United States and specifically covering the 
subject matter of the request. 

Any request for exemption must reach the Illinois Aeronautics Com- 
mission, or member thereof, or its Secretary, at least forty-eight hours 
before the proposed flying activities, for which exemption is requested, are 
to take place. 


(42) Violations; Penalty Therefor: 

Any person failing to comply with the provisions and requirements of 
the foregoing air traffic rules, or any part thereof, except as provided 
for in Rules Nos. 40 and 41, shall be guilty of a misdemeanor and punish- 
able by a fine of not more than five hundred dollars, or by imprisonment 
for not more than ninety days, or both. 


(43) Suspensions, Modification or Revocation: 

The Illinois Aeronautics Commission may, in its discretion and within 
the authority granted to it by “An Act to Regulate Aeronautics, approved 
July 9, 1931,” at any time, suspend, modify or revoke any of the foregoing 


rules and regulations. 
By order of the Illinois Aeronautics Commission, this 23rd day of 
November, 1931. 
Reep G. Lanois, Chairman 
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Department Editor MarGaRET LAMBIE 


THE FOURTH PAN AMERICAN COMMERCIAL CONFERENCE 


The Fourth Pan American Commercial Conference, composed of dele- 
gates representing the Governments, Chambers of Commerce, and other 
associations and institutions of Argentina, Bolivia, Brazil, Chile, Colombia, 
Costa Rica, Cuba, the Dominican Republic, Ecuador, El Salvador, Guatemala, 
Haiti, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, Uruguay, 
Venezuela, and the United States of America, held its sessions in the 
Pan American Union in Washington from October 5 to 13 inclusive, 1931, 
pursuant to a resolution adopted by the Governing Board of the Pan 
American Union. 

The inaugural session of the Conference was held in the Hall of the 
Americas of the Pan American Union on Monday morning, October 5, 1931, 
at which an address of welcome was delivered by the Chairman of the 
Governing Board of the Pan American Union, Hon. Henry L. Stimson. 
Hon. Robert P. Lamont, Chairman of the delegation of the United States 
of America, was elected Permanent Chairman of the Conference and Mr. 
William Manger of the staff of the Pan American Union was designated 
Secretary General. President Hoover addressed the delegates at one of the 
sessions. The conference was organized into two groups, Sefior Dr. Jesus 
Silva Herzog of Mexico, and Sefior Don Benjamin Cohen of Chile presid- 
ing over Groups I and II respectively. 

The deliberations of the Conference resulted in the adoption of a 
number of conclusions expressing the opinions of the delegates and in 
some instances making recommendations to the Governing Board of the 
Pan American Union, to the governments of the countries represented or to 
other appropriate organizations. 

Transportation problems, in the light of changes which have occurred 
in recent years, received considerable attention, and conclusions were passed 
concerning ocean steamship services, highways, the Pan American Railway, 
uniform traffic regulations and commercial aviation. The text of the reso- 
lution on commercial aviation is as follows: 


1. That in harmony with the conclusions of the Inter-American Con- 
vention on Commercial Aviation signed at Havana on February 15, 1928, 
and of the Pan American Commission on Customs Procedure and Port 
Formalities, which met at Washington from November 18 to 26, 1929, the 
procedure relative to the arrival and departure of aircraft engaged in inter- 
national service be simplified, reducing the forms if possible to a single 
document, which shall cover all the necessary requisites, sufficient copies 
being made for all governmental offices; that the regulations for the transfer 
of passengers and merchandise be also simplified, and that no tax be im- 
posed on the arrival and despatch of said aircraft, and the necessary legis- 
lation be formulated as soon as possible in those countries in which 
exemption from said taxes cannot be granted under existing laws. 


[104] 
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2. That the Governments of the Americas extend to companies or indi- 
viduals operating international aeronautical services every possible facility 
in the importation of apparatus, including replacement motors, replacement 
parts, aeronautic radio equipment with all accessories, equipment, etc., and 
that they be granted exemption from taxes and imposts, provided this is 
compatible with the laws of the country. 

3. That the countries which do not produce petroleum and its deriva- 
tives, suitable for aircraft, in the opinion of the Government in question, 
permit companies or persons operating international air lines to import, free 
of duty, fuel and lubricants required for their services; or at minimum rates 
of duty, as the laws of the countries may permit. 

4. That bona fide aircraft services with regular itineraries approved by 
the Governments, be exempted from the payment of federal, state and 
municipal taxes; or, that the taxes be reduced to a minimum, when the 
laws do not permit complete exemption. 

5. That when existing laws do not permit the exemption referred to 
in Paragraphs 2, 3 and 4, an endeavor be made to promulgate new laws to 
carry into effect the recommendations of Paragraphs 2, 3 and 4. 

That, when possible, the governments maintain without charge to 
operators beacon lights and radio beacon and communication stations to aid 
aerial navigation. 

7. That, when the governments find it possible, they extend facilities 
and assistance to those enterprises which in the movement of passengers, 
mail, and merchandise over their lines, do not cover the costs of operation 
and interest on the capital invested. 

8. That there be suggested to the national, State and municipal gov- 
ernments of the nations of America, the desirability of establishing and 
maintaining aerodromes and airports, the facilities of which can be utilized 
by all those engaged in aerial transportation on the payment of reasonable 
rates. 

9. That the Governments of the Americas and industrial and com- 
mercial enterprises conduct an intensive campaign to increase the use of 
the airmail service in order that the aviation companies may obtain in this 
manner an income as great as possible and which will permit them to 
operate under advantageous conditions. 

Memoranda were prepared beforehand on the topics contained in the 
program of the Fourth Pan American Commercial Conference. These 
memoranda were intended to set forth briefly the antecedents of the various 
subjects to be considered at the Conference, and to present aspects of each 
topic that might be made the basis of discussion. The development of com- 
mercial aviation in the American Republics was the subject of the memo- 
randum on topic 10, which submitted to the Conference the following as 
among the aspects of this question: 

1. The extent to which the countries, members of the Pan American 
Union, have carried out the recommendations of the Pan American Com- 
mission on Customs Procedure and Port Formalities in respect to regula- 
tions at airports. 

2. In those countries that have not as yet taken action, the steps that 
may be taken to have these recommendations carried into effect. 

3. Official and unofficial measures which will lead to the promotion of 
all phases of commercial aviation. 

4. Steps that may be taken to secure ratification of the convention on 
Commercial Aviation signed at the Sixth International Conference of 
American States, in those countries which have not yet acted on the 
Convention. 

5. The extent to which the principle of free ports in international 
aviation may be applied in the countries, members of the Pan American 


Union. 
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At the Fifth International Conference of American States, which was 
held at Santiago in 1923, a resolution was adopted creating an Inter- 
American Commercial Aviation Commission which met at Washington in 
1927. As a result of the work of this body, a convention was drawn up 
which was later presented to the Sixth International Conference of American 
States. This convention embodied articles relating to the status of air- 
planes, the formalities necessary for international travel on the American 
continent by airplane, the distribution of aeronautical information, and other 
related topics. The convention was adopted in order to simplify air travel 
between the American republics, in view of the rapid strides which the 
last few years had witnessed in this form of communication. 

The memorandum explained that at the sessions of the Pan American 
Commission on Customs Procedure and Port Formalities, held in Washing- 
ton in November, 1929, there was considered for the first time at a con- 
ference of this nature of the Pan American nations, the question of regula- 
tions governing the entry and exit of airplanes in international travel, and 
measures designed to facilitate an expeditious compliance with these regu- 
lations. The conclusions of the Commission were incorporated in the 
memorandum on topic 15 of the program of the Fourth Pan American 
Commercial Conference. The draft convention drawn by the Commission 
included three major groups of subjects: Port Formalities, Customs Pro- 
cedure, and Rules and Regulations at Airports. The provisions specifically 
dealing with customs procedure at airports are as follows: 


To facilitate and promote aerial commerce and intercourse between 
the American States, the high contracting parties undertake to procure the 
enactment of laws, or the promulgation. of administrative regulations, 
wherever necessary, to effect the following practices at aitports and air- 
dromes: 

1. That airdromes and airports officially recognized by the respective 
countries shall carry, in those cases not now provided for by the laws of 
each nation, the following requisites: The designation of customs officials 
of a permanent character, adequate facilities for the necessary operations 
which are involved in the reception and dispatch of aircraft, as well as the 
designation of authorities who shall have under their charge everything 
pertaining to the policing, inspection and prompt dispatch of mail, passengers, 
crew, baggage and merchandise transported. 

2. That the dispatch of aircraft and of merchandise and baggage con- 
ducted by aircraft be given preferential consideration over all others; and 
that mail and postal packages be given preference in shipment over mer- 
chandise. 

3. That the documentation covering aircraft, passengers and merchan- 
dise, transported by air, be reduced to a single document in which there 
shall be declared in brief.and concise form the data which legislation to be 
enacted on the subject may indicate. 

4. That the transit of baggage and merchandise through the coun- 
tries, parties to this convention, shall be facilitated by guarantees which 
may be given by aerial carriers to assume responsibility for amounts charge- 
able thereon in cases where the baggage or merchandise remains in the 
country of transit. 

5. That importation of merchandise by aerial routes be permitted with- 
out the necessity of consular invoice when the value thereof does not 
exceed $100. 

6. That officially recognized aerial carriers be permitted to return, upon 
proper identification, to the countries of origin, the merchandise that may 
not have been received by the consignee; provided that this merchandise be 
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deposited by the aerial carrier in general bonded warehouses established for 
this purpose by the fiscal authorities, in accordance with existing legislation 
which may be hereafter adopted by the respective countries. 


The conclusions of the Commission were submitted to the Governing 
Board of the Pan American Union. In considering those conclusions which 
embodied the draft convention the Board recommended that the project 
be transmitted for the examination and consideration of the governments, 
members of the Union, and that it be included in the program of the 
Seventh International Conference of American States in order that it might 
be discussed and signed and submitted for the ratification of the signatory 
states. With respect to the conclusions of the Commission which took the 
form of resolutions, these were transmitted to the governments with the 
recommendation that, as far as possible, they be incorporated in the laws 
and regulations of the respective countries. 

A resolution on Customs Procedure and Port Formalities was passed by 
the Fourth Pan American Commercial Conference as follows: 


To refer to the Governing Board of the Pan American Union for 
resubmission to the study of the Governments, the draft Convention on 
Customs Procedure and Port Formalities, together with texts of the amend- 
ments! proposed by the delegations to the Fourth Pan American Com- 
mercial Conference, ‘with the request that each Government submit its opinion 
in the premises before March 31, 1932, in order to facilitate the discussion 
of this matter by the Seventh International Conference of American States 
to be held at Montevideo. 


The peculiar adaptability of the airplane to the transportation situation 
on the American Continent, according to the memorandum on topic 10, is 
revealed in the fact that in 1930 there were in existence in the American 
Republics a total of approximately 69,000 miles of air lines in regular 
operation. This total was nearly twice as great as the amount of mileage 
in regular operation on the European continent at the same time, and was 
composed of about 31,000 miles in the United States, and 38,000 miles in and 
between the countries of the Western Hemisphere south of the United 
States. When it is realized that the “Scadta” line of Colombia, known as 
“the first successful commercial air service in the world,” began operations 
in 1920 on the Magdalena River, the tremendous growth in commercial 
aviation on the American Continent in the last decade is appreciated. 

A phase of commercial aviation which is becoming of increasing im- 
portance is that of tourist travel by air. The possibilities of the develop- 
ment of this mode of transportation become increasingly apparent when it 
is realized that it makes possible extended trips for persons who have but 
a limited time at their disposal. 

At the end of the memorandum is a list of the air services which are 
in operation throughout Latin America on regular schedules. A study of 
this list will reveal the completeness of these services, with promises of 
even greater expansion in the future. The rapid introduction of these 
services was possible through the assistance of the respective governments, 
which were quick to realize that aerial communication offered an efficient 





. An amendment was proposed by the Chilean Delegation and adopted by 
the pM Bean to change the proposed method of determining appraisal based 


on weight of merchandise. 
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means of linking not only distanct parts of individual nations, but of build- 
ing up international connections. 

As a basis for the successful establishment of air lines, nearly all the 
governments, members of the Pan American Union, have arranged for the 
carriage of their local and foreign mails by air. Upon the basis of such 
air mail contracts, large sums have been invested in equipment, and from 
this beginning passenger and cargo service has gradually been extended. 


In the promotion of commercial aviation a prominent part is played 
by Chambers of Commerce? and other unofficial bodies acting in co- 
operation with government authorities. Their work may be divided into a 
number of activities, among the most important of which may be enumer- 
ated: 


1. Conducting surveys or studies of the possibilities and best methods 
for aeronautical development in their localities and preparing a definite 
program for accomplishing this purpose in cooperation with local officials 
and with other local, state and national organizations concerned. 

2. Ascertaining probable sources and amounts of air mail, express and 
passenger traffic and cooperating with neighboring chambers of commerce 
or other organizations in the development and markings of through air 
lines and feeders to air lines. 

3. Assisting the public authorities or directly arranging the planning, 
financing and construction of the necessary airport facilities, the organization 
in many cases furnishing the necessary funds to provide such facilities with 
a view to turning them over to the municipal authorities at cost as soon as 
proper enabling legislation is passed or public funds are appropriated to 
enable the municipalities to take over the projects. 

4. Stimulating the development of suitable aeronautical activities such 
as airplane services, aviation schools, etc., and assistance to established local 
aeronautical industries. 

5. Stimulating use of air transportation by bringing home to business 
men and the public the advantages and facilities offered by air mail, express 
and passenger lines. 

6. Conducting special events to promote interest in aeronautics, such 
as races, aircraft shows, model airplane contests, etc. 

7. Utilizing air transportation for good-will tours and other business 
promotion purposes. 

8. Maintenance of an aeronautical information service providing in- 
formation regarding federal, state or local laws and regulations of air-mail, 
express and passenger schedules, railway connections with principal air lines, 
airway maps, airport data, lists of dealers in aeronautical supplies, informa- 
tion as to registered pilots and planes, etc. 

9. Study of proposals for aeronautical legislation and support for de- 
sirable measures before federal, state or municipal legislative bodies. 


The International Chamber of Commerce has presented a number of 
specific recommendations in respect to the promotion of travel by air. 
These recommendations contain in substance the same proposals adopted by 
the Pan American Commission on Customs Procedure and Port Formalities 
in regard to the simplification of customs formalities at airports for planes 
engaged in international traffic, and in addition advance the principle that 
free ports should be created to serve international aviation. This was stated 
in the following terms: 





2. See 2 JouRNAL oF AiR Law 3878-381. 
8. See 2 JourRNAL or Air LAW 286-290, in particular Page 289; also 2 
JOURNAL OF AIR LAW 373-378. 
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Free airports be created in the principal centers of international trade 
where goods may be loaded, unloaded, warehoused, and where aircraft used 
for regular transport may be repaired, assembled, equipped, free of all 
customs duties. ; 


The Fourth Pan American Commercial Conference adopted conclusions 
on free maritime ports, electrical communications, development of tourist 
travel, definition of trade terms, standardization, teaching of economic 
geography and industrial legislation, as well as consular fees, consular pro- 
cedure, currency stabilization, financial stability, financial and economic sta- 
tistics, commercial arbitration, bills of exchange, checks and other com- 
mercial paper, treatment of commercial travelers, protection of trade marks 
and patent rights, uniform ocean bills of lading, inter-American commercial 
code, cooperation in the coffee trade, cooperation among central banks, 
armaments and public debts, future commercial conferences, customs tariffs, 
animal and vegetable sanitary police, international conferences on raw ma- 
terials or manufactured articles, Pan American economic organization, com- 
mercial arbitration decisions, and cooperation between chambers of com- 
merce. 

The Progress of commercial aviation was impressively demonstrated at 
the close of the Conference when Mrs. Herbert Hoover christened the 
“American Clipper”, the flag ship of the Pan American Airways, at the 
Anacostia Naval Station, District of Columbia. Delegates to the Conference 
were invited to fly over Washington and from the sky sent radio messages 
to their respective countries in the southern hemisphere. The purpose of 
the “American Clipper,” which holds forty-five passengers, is to provide 
Pan America with an airship capable of accommodating increasing pas- 
senger and mail cargoes, and to assist in conducting research and experi- 
mentation looking toward further development of international air transport 
service. For such service the deliberations of the Conference concerning 
aeronautics have a practical significance. 

MarGArRET LAMBIE. 


AIR NAVIGATION ARRANGEMENT WITH ITALY* 
Article 1 


Subject to the conditions and limitations hereinafter contained and set 
forth, Italian civil aircraft shall be permitted to operate in the United States 
of America and, in like manner, civil aircraft of the United States of 
America shall be permitted to operate in Italy. 

Wherever either country is referred to herein it shall be understood to 
include its territories and possessions. 

The right of aircraft of either country to enter the territory of the 
other country shall be understood to include the right of transit across such 
territory. 


Article 2 


All state aircraft other than military, naval, customs and police air- 
craft, shall be treated as civil aircraft and as such shall be subject to the 
requirements hereinafter provided for civil aircraft. 





*Copy furnished through the kindness of Stephen Latchford, whose ac- 
companying article appears on page 75 of this issue. 
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Article 3 


Italian aircraft, before entering the United States, must be registered 
and passed as airworthy by the Italian Ministry of Aeronautics and must 
bear the ‘registration markings allotted to them by that Ministry, preceded 
by the letter “I”, placed on them in accordance with the Air Navigation 
Regulations of the Ministry of Aeronautics. 

Aircraft of the United States, before entering Italy, must be registered 
and passed as airworthy by the United States Department of Commerce, 
and must bear the registration markings allotted to them by that De- 
partment, preceded by the letter “N”, placed on them in accordance with 
the Air Commerce Regulations of the Department of Commerce 


Article 4 


Italian aircraft making flights into the United States must carry: 

(a) The Journey Log (compulsory for all aircraft, regardless of the 
purpose for which used); 

The Aircraft Log; 

(c) The Engine Log (both compulsory only for aircraft assigned to 
public transportation of passengers and cargo). 

United States aircraft making flights into Italy must carry: 

(a) The Journey Log (compulsory for all aircraft, regardless of the 
purpose for which used) ; 

(b) The Aircraft Log; 

(c) The Engine Log (both compulsory only for aircraft assigned to 
public transportation of passengers and cargo). 

Italian aircraft making flights into the United States must also carry 
the certificates of registration and airworthiness issued by the Italian Min- 
istry of Aeronautics or by the authority recognized for the purpose by the 
said Ministry. The pilots shall bear a license issued by the said Italian 
Ministry of Aeronautics, as well as such permit as may be prescribed by 
that Ministry. Like requirements shall be applicable in Italy with respect 
to aircraft of the United States and American pilots making flights into 
Italy. The certificates and licenses in the latter case shall be those issued 
by the United States Department of Commerce, and the permits shall be 
such as may be prescribed by that Department. 


Article 5 


Pilots who are nationals of the one country shall be licensed by the 
other under the following conditions: 

(a) The Italian Ministry of Aeronautics will issue pilots’ licenses to 
American nationals upon a showing that they are qualified under the regula- 
tions of that Ministry covering the licensing of pilots; and the United 
States Department of Commerce will issue pilcts’ licenses to Italian na- 
tionals upon a showing that they are qualified under the regulations of that 
Department covering the licensing of pilots. f 

(b) The pilots’ licenses issued by the Italian Ministry of Aeronautics 
to American nationals and those issued by the United States Department of 
Commerce to Italian nationals pursuant to the provisions of the preceding 
paragraph shall be valid in each instance for a period of six months. At 
the expiration of a period for which a license has been issued the holder 
may make application for a renewal to the authority issuing the license. 

(c) Pilots’ licenses issued by the United States Department of Com- 
merce to Italian nationals shall entitle them to the same privileges as are 
granted by pilots’ licenses issued to American nationals, and pilots’ licenses 
issued by the Italian Ministry of Aeronautics to American nationals shall 
entitle them to the same privileges as are granted by pilots’ licenses issued 
to Italian nationals. 

(d) Pilots’ licenses granted to nationals of the one country by the 
other country shall not be construed to accord to them the right to register 
aircraft in such other country. 
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(e) Pilots’ ficenses granted to nationals of the one country by the 
other country shall not be construed to accord to them the right to operate 
aircraft in air commerce unless the aircraft is registered in such other 
country in accordance with its registration requirements except as provided 
for in Paragraphs (a) and (b) of Article 7, with respect to discharging 
and taking on passengers and/or cargo. 

(f) Italian nationals holding unexpired pilot licenses issued by the 
Italian Ministry of Aeronautics shall be permitted to operate in the United 
States, for non-industrial or non-commercial purposes for a period of six 
months from the time of entering that country, any civil aircraft registered 
by the Italian Ministry of Aeronautics or by the authority recognized for 

_the purpose by the said Ministry, and/or any civil aircraft registered by 
the United States Department of Commerce; provided, however, that if the 
license issued by the said Ministry expires before the expiration of such 
six month period, the period for which the Italian pilot may operate civil 
aircraft of Italian registry and/or civil aircraft registered by the United 
States Department of Commerce, for non-industrial or non-commercial pur- 
poses, in the United States shall be limited to the period for which the 
Italian license is still valid. No pilot to whom this provision applies shall 
be allowed to operate civil aircraft in the United States for non-industrial 
or non-commercial purposes after the expiration of the period for which 
he may operate by virtue of this provision unless he shall, prior to the 
expiration of such period, have obtained a pilot’s license from the United 
States Department of Commerce in the manner provided for in this article. 

American nationals holding unexpired pilot licenses issued by the De- 
partment of Commerce of the United States shall be permitted to operate 
in Italy for non-industrial or non-commercial purposes for a period of six 
months from the time of entering that country, any civil aircraft registered 
by the United States Department of Commerce, and/or any civil aircraft 
registered by the Italian Ministry of Aeronautics or by the authority recog- 
nized for the purpose by the said Ministry; provided, however, that if the 
license issued by the said Department expires before the expiration of such 
six month period, the period for which the American pilot may operate civil 
aircraft of United States registry and/or civil aircraft of Italian registry, 
for non-industrial or non-commercial purposes, in Italy, shall be limited to 
the period for which the American license is still valid. No pilot to whom 
this provision applies shall be allowed to operate civil aircraft in Italy for 
non-industrial or non-commercial purposes after the expiration of the period 
for which he may operate by virtue of this provision unless he shall, prior 
to the expiration of such period, have obtained a pilot’s license from the 
Italian Ministry of Aeronautics in the manner provided for in this article. 


Article 6 


No Italian aircraft in which photographic apparatus has been installed 
shall be permitted to operate in the United States, nor shall any photographs 
be taken from Italian aircraft while operating in or over United States 
territory, except in cases where the entrance of such aircraft or the taking 
of photographs is specifically authorized by the Department of Commerce 
of the United States. 

Like restrictions shall be applicable to aircraft of the United States with 
respect to their operation in or over Italian territory, and in such cases the 
entrance of aircraft in which photographic apparatus has been installed, 
and the taking of photographs shall not be permissible: without the specific 
authorization of the Italian Ministry of Aeronautics. 


Article 7 


(a) If the Italian aircraft and pilots are licensed to carry passengers 
and/or*cargo in Italy, they may do so between Italy and the United States 
in the operation of a regular Italian air transport line; provided, however, 
that the establishment of such lines shall be subject to the prior consent of 
the United States Government given on the principle of reciprocity. Such 
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lines, if established, may not engage in air commerce between points in 
the United States, except that subject to compliance with customs, quar- 
antine and immigration requirements, such aircraft shall be permitted to 
discharge passengers and/or cargo destined to the United States from 
points beyond the boundaries of United States territory at one airport in 
the United States, according landing facilities to foreign aircraft, and to 
roceed with the remaining passengers and/or cargo to any other airports 
in the United States, according landing facilities to foreign aircraft, for the 
purpose of discharging the remaining passengers and/or cargo; and they 
shall in like manner be permitted to take on at different airports in United 
States territory passengers and/or cargo destined to points beyond the 
boundaries of that territory. 

(b) If the United States aircraft and pilots are licensed to carry pas- 
sengers and/or cargo in the United States, they may do so between the 
United States and Italy in the operation of a regular American air trans- 
port line; provided, however, that the establishment of such lines shall be 
subject to the prior consent of the Italian Government given on the principle 
of reciprocity. Such lines, if established, may not engage in air commerce 
between points in Italy, except that subject to compliance with customs, 
quarantine, and immigration requirements such aircraft shall be per- 
mitted to discharge passengers and/or cargo destined to Italy from 
points beyond the boundaries of Italian territory at one airport in 
Italy, according landing facilities to foreign aircraft, and to proceed 
with the remaining passengers and/or cargo to any other airports in Italy, 
according landing facilities to foreign aircraft, for the purpose of discharg- 
ing the remaining passengers and/or cargo; and they shall in like manner 
be permitted to take on at different airports in Italian territory passengers 
and/or cargo destined to points beyond the boundaries of that territory. 

(c) Each of the parties to this arrangement shall, with respect to all 
matters concerning the operation of civil aircraft and so far as the executive 
branch of the Government shall possess authority under the provisions of 
legislation on this subject, accord to the civil aircraft of the other party, 
subject to the foregoing provisions of this Article, and on condition of 
reciprocity, most favored nation treatment. 


Article 8 


The right accorded to Italian pilots and aircraft to make flights over 
United States territory under the conditions provided for in the present 
arrangement shall be subject to compliance with the laws, rules and regu- 
lations in effect in the United States and its territories and possessions gov- 
erning the operation of civil aircraft. 

The right accorded to American pilots and aircraft of the United States 
to make flights over Italian territory, under the conditions herein provided 
for, shall be subject to compliance with the laws, rules and regulations in 
effect in Italy and its territories and possessions governing the operation 
of civil aircraft. 

. Article 9 


Certificates of airworthiness issued in connection with aircraft, and 
acceptance test certificates issued in connection with aircraft engines and 
spare parts of aircraft and engines, built in Italy and imported into the 
United States from Italy as merchandise, will be accepted by the Department 
of Commerce of the United States if issued by the Italian Ministry of Aero- 
nautics or by the authority designated for the purpose by the said Min- 
istry in accordance with their requirements as to airworthiness. Certificates 
of airworthiness for export issued in connection with aircraft, aircraft 
engines, and spare parts of aircraft and engines, built in the United States 
and imported into Italy from the United States as merchandise, will, in 
like manner, be accepted by the Italian Ministry of Aeronautics, if issued 
by the Department of Commerce of the United States in accordance with 
its requirements as to airworthiness. 
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The competent authority of Italy will have the right periodically to check 
and test the materials of the classes specified in the preceding paragraph 
after being brought into Italy for the purpose of ascertaining their proper 
condition as to preservation and maintenance, according to the rules and 
regulations in force in Italy. Likewise, the United States Department of 
Commerce will have the right periodically to check and test such materials 
after being brought into the United States, for the purpose of ascertaining 
their proper condition as to preservation and maintenance, according to the 
rules and regulations in force in the United States. 


Article 10 


It shall be understood that this arrangement shall be subject to termina- 
tion by either Government on sixty days’ notice given to the other Gov- 
ernment, or by a further arrangement between the two Governments dealing 
with the same subject. 


REPUBLIC OF PANAMA COMMERCIAL AVIATION DECREE* 
(No. 89, May 4, 1929) 
THE PRESIDENT OF THE REPUBLIC, IN Use or His Lecat Powers, DEcREES: 


Article 1. Private aviation in the Republic shail be under the control 
of an Aviation Board over which the Secretary of Government and Justice 
shall preside and which shall be composed of five further members to be 
appointed by the Executive Power and which shall be governed by the pro- 
visions of the present decree. 


DEFINITIONS 


Article 2. “Aircraft” as used herein means “any contrivance now 
known or hereafter invented, used or designed for navigation of or flight 
in the air, except a parachute or other contrivance designed for such naviga- 
tion but used primarily as safety equipment. 


Article 3. The following shall be deemed to be state aircraft: (a) 
Military and naval aircraft; (b) Aircraft exclusively employed in state 
service, such as post, customs, police. 


Article 4. All other aircraft shall be deemed to be private aircraft. 


Article 5. All state aircraft, other than military, naval, customs, and 
police aircraft shall be treated as private aircraft, and as such shall be 
subject to all the provisions of these regulations. 


Air SPACE 


Article 6. “Airspace” as used herein shall be construed to mean the 
air vertically overlying any area that may be designated. 


PERMISSION TO OPERATE 


Article 7. Private aircraft may operate in the Republic of Panama pro- 
vided both the aircraft and the operators thereof hold a license issued by 
the Aviation Board. 


Article 8. The following requirements will be demanded as conditions 
precedent to granting permission to operate private aircraft in and through 
the airspace of the Republic of Panama. 

*Copy of this decree was furnished through the kindness of Brower V. 


York, Chief, Information Section, Aeronautics Trade Division, Department of 
Commerce. 
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(a) That a bond of indemnification to the amount of Twenty-five 
Thousand Balboas (B. 25,000.) to cover legal judgments against the 
permittee resulting from its operation by virtue of that permission 
obtained shall be deposited with the Secretary of Finance of the Re- 
public of Panama, this bond to be retained until the permittee may 
prove that he has real property in the Republic of Panama, exclusive 
of airplanes, to the value of Twenty-five Thousand Balboas (B. 25,000.) 
or more; 

(b) That the permittee shall prove that he has previously ar- 
ranged terminal facilities, including housing and maintenance of planes 
in accordance with the regulations in force at the time. 


NATIONALITY OF AIRCRAFT 


Article 9. Aircraft shall be considered to have the nationality of the 
state in which they are duly registered. 


CERTIFICATES AND DocUMENTS REQUIRED 


Article 10. Private aircraft intending to enter the Republic of Panama 
or the airspace thereof shall carry in the custody of the aircraft com- 
mander: 

(a) A certificate of registration, duly certified to according to the 
laws of the state in which it is registered; 

(b) A certificate of airworthiness, as provided for by the laws 
of its country; 

(c) Certificates of competency of the Commander, pilots, en- 
gineers and crew, as provided by the laws of its country; 

(d) When in the opinion of the duly authorized official there is 
a doubt as to the airworthiness of the aircraft, it may be refused 
clearance until it has been made airworthy, or if there is a doubt as 
to the competency of any crew of an aircraft entering the Republic 
of Panama to navigate such aircraft with due regard to public safety, 
such crew shall submit to practical tests that will, in the opinion of 
such official demonstrate competency before being permitted to engage 
in further pilotage in the Republic of Panama; 

(e) Log Books; 

(f) If equipped with radio telegraph apparatus, the corresponding 
license; 

(g) Aircraft shall carry such identification marks and symbols as 
are prescribed by the state in which registered; 

(h) For operation in the Republic of Panama private aircraft 
from a State which has no laws covering registration of private air- 
craft, and for aircraft and crews originating in the Republic of Panama, 
application should be made to the Aviation Board for certificates of 
registration and air worthiness of aircraft and certificates of com- 
petency of commander, pilot, engineer and crew. 


Article 11. Private aircraft arriving in the cities of Panama or Colon, 
the harbors adjacent thereto or the flying fields based thereon shall be 
required to present the following documents to the boarding parties: 

(a) Bill of Health from the port of clearance issued or counter- 
signed by an American Consular Officer or Medical Officer of the United 
States. (The pilot will furnish to the Quarantine Officer information 
as to the intermediate ports visited and length of time at each port. 
No bill of health will be required from intermediate ports so long as 
sanitary conditions in those ports remain satisfactory to the Health 
Department.) l copy. .. . 

(b) Passenger and crew list, combined . . . 2 copies. 

(c) Any certificate of a sanitary nature . . . all copies. 

(d) Clearance from last port . . . 1 copy. 

(e) Information sheet . . . 1 copy. 
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(£) Descriptive list of aliens, passengers and crew, belonging to 
races whose immigration is restricted . 1 copy. 
(g) | Manifest of all cargo, including both local and in transit 

Seneca copy. 

Article 12. Aircraft intending to enter the Republic of Panama out- 
side of the cities of Panama and Colon, their adjacent harbors and the 
flying fields based thereon shall be subject to the ordinary health require- 
ments of the Panama authorities who shall transmit reports of communicable 
diseases to the health authorities of The Panama Canal. 


INSPECTION Upon ARRIVAL AND DEPARTURE 


Article 13. All aircraft other than those which may pertain to the 
defensive forces of The Panama Canal and those owned and officially 
operated by the Government of Panama and all aviation fields or centers 
in the Republic shall be subject to inspection by the Aviation Board, and 
by each of its members, to insure compliance with existing rules or with 
such rules as may hereafter be agreed upon. 


Article 14. Aircraft arriving at the cities of Panama and Colon shall 
be considered in quarantine until given pratique by the Quarantine Officer. 
Such aircraft shall remain in the section of the landing field on which they 
alight until inspected, and no person or cargo shall be allowed to enter or 
leave the immediate area of landing until pratique has been granted. 


Article 15. No cargo or baggage shall be removed from the landing 
field until inspected and passed by the customs authorities. 


Article 16 All private aircraft engaged in aerial navigation in and 
through the airspace of the Republic of Panama, prior to their departure 
from the territorial jurisdiction thereof, shall obtain clearance from the 
local authority to be designated by the Aviation Board, who will issue clear- 
ance only after he has ascertained that all documents and statistical data 
required by the Aviation Board and the Government of Panama have been 
furnished, that all bills for services and supplies which may have been 
furnished by the Republic of Panama have been paid, and that the air- 
craft has complied with these regulations. 


Article 17. The person in charge of any aircraft destined to or in 
transit through the Republic of Panama shall notify the Secretary of Gov- 
ernment and Justice by cable or radio, prior to its departure from the 
last foreign port or place visited, of the intended flight, the type of 
aircraft used, the marking thereon and the place and estimated time of 
arrival in the Republic of Panama, such notice to reach the Secretary of 
Government and Justice at least two hours before the arrival of the aircraft. 
Individual aircraft making flights on a regular schedule may, after their 
first visit, be relieved of this requirement, provided the schedule has been 
filed with the Department of Government and Justice and arrivals are in 
accordance, approximately, with the times stated therein. 


DESIGNATION OF AIRDROMES 


Article 18. Private aircraft engaged in air traffic in and through the 
airspace of the Republic will, except in case of forced landing, duly proven, 
be required to land at such fields as may be prescribed by the Aviation 
Board. 

Arr TraFFic RULES 


Article 19. All private aircraft engaged in air traffic in and through 
the airspace of the Republic of Panama shall follow one of the following 


routes: 


(a) David, Santiago, Aguadulce, Anton, Chorrera and Darien; 
(b) Barranquilla, San Blas and Porto Bello; or 
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(c) Such other routes as may be hereafter prescribed by the Avi- 
ation Board. 


TIME OF ARRIVAL AND DEPARTURE 


Article 20. Arrivals and departures, except in case of emergency, which 
must be proved, shall be between sunrise and sunset. 


Fiy1nc RuLes 


Article 21. 

(a) Right-side traffic: Aircraft flying in established civil airways, 
when it is safe and practicable, shall keep to the right side of such 
airways. 

(b) Giving-way order: Aircraft shall give way to each other in 
the following order: 

(1) Airplanes. 

(2) Airships. 

(3) Balloons, fixed or free. 

An airship not under control is classed as a free balloon. Air- 
craft required to give way shall keep a safe distance, having regard 
to the circumstances of the case. Three hundred feet will be con- 
sidered a minimum safe distance. 

(c) Giving-way duties: If the circumstances permit, the aircraft 
which is required to give way shall avoid crossing ahead of the others. 
The other craft may maintain its course and speed, but no engine-driven 
craft may pursue its course if it would come within 300 feet of an- 
other craft, 300 feet being the minimum distance within which aircraft, 
other than military aircraft of the United States engaged in military 
maneuvers and aircraft engaged in local industrial operations, may come 
within proximity of each other in flight. 

(d) Crossing: When two engine-driven aircraft are on crossing 
courses the aircraft which has the other on its right side shall keep 
out of the way. 

(e) Approaching: When two aircraft are approaching head-on 
or approximately so, and there is risk of collision, each shall alter its 
course to the right, so that each may pass on the left side of the 
other. This rule does not apply to cases where aircraft will, if each 
keeps on its respective course, pass more than 300 feet from each other. 

(f) Overtaking: 

(i) Definition —An overtaking aircraft is one approaching an- 
other directly from behind or within 70° of that position, and no 
subsequent alteration of the bearing between the two shall make 
the overtaking aircraft a crossing aircraft within the meaning of 
these rules or relieve it of the duty of keeping clear of the over- 
taken craft until it is finally past and clear. 

(2) Presumption—In case of doubt as to whether it is for- 
ward or abaft such position it should assume that it is an over- 
taking aircraft and keep out of the way. 

- (3) Altering course—The overtaking aircraft shall keep out 
of the way of the overtaken aircraft by altering its own course to 
the right, and not in the vertical plane. 

(gz) Height over congested and other areas: Exclusive of taking 
off from or landing on an established landing field, airport, or on 
property designated for that purpose by the owner, and except as other- 
wise permitted by paragraph 30, aircraft shall not be flown: 

(1) Over the congested parts of cities, towns or settlements, 
except at a height sufficient to permit a reasonably safe emergency 
landing, which in no case shall be less than 1,000 feet. 

(2) Elsewhere at a height less than 500 feet, except where 
indispensable to an industrial flying operation. 

(h) Heights over assembly of persons: No flight under 1,000 feet 
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in height shall be made over any open-air assembly of persons except 
with the consent of the Aviation Board. Such consent will be granted 
only for limited operations. 

(i) Acrobatic flying: 

(1) Acrabatic flying means intentional maneuvevrs not neces- 
sary to air navigation. 
(2) No person shall acrobatically fly an aircraft: 

(a) Over a congested area of any city, town or settlement. 

(b) Over any open-air assembly of persons or below 2,000 
feet in height over any established civil airway, or at any height 
over any established airport or landing field, or within 1,000 
feet horizontally thereof. : 

(c) Any acrobatic maneuvers performed over any other 
place shall be concluded at a height greater than 1,500 feet. 

(d) No person shall acrobatically fly any airplane carry- 
ing passengers for hire. 

(e) Dropping objects or things: When an aircraft is in 
flight the pilot shall not drop or release, or permit any person 
to drop or release, any object or thing which may endanger 
life or injure property, except when necessary to the personal 
safety of the pilot, passengers or crew. 

(j) Seaplanes on water: Seaplanes on the water shall maneuver 
according to the laws and regulations of the Republic governing the 
navigation of water craft, except as otherwise provided herein. 

(k) Transporting explosives: The transporting of any explosives 
other than that necessary for signalling or fuel for such aircraft while 
in flight or materials for industrial and agricultural spraying (dusting) 
. — except upon special authority obtained from the Aviation 

oard. 


TAKE-OFF AND LANDING RULES 


Article 22. 

(a) Method: Take-offs and landings shall be made upwind when 
practicable. The take-off shall not be commenced until there is no 
risk of collision with landing aircraft and until preceding aircraft are 
clear of the field. Aircraft when taking off or landing shall observe the 
traffic lanes indicated by the field rules or signals. No take-off or 
landing shall be made from or on a public street or highway without 
the consent of the local governing authority and the approval of the 
Aviation Board. 

(b) Course: If practicable, when within 1,000 feet horizontally 
of the leeward side of the landing field the airplane shall maintain a 
direct course toward the landing zone. 

(c) Right over ground planes: A landing plane has the right of 
way over planes moving on the ground or taking off. 

(d) Giving way: When landing and maneuvering in preparation 
to land, the airplane at the greater height shall be responsible for avoid- 
ing the airplane at the lower height, and shall, as regards landing, 
observe the rules governing overtaking aircraft. 

(e) Distress landings: An aircraft in distress shall be given free 
way in attempting to land. 


LIGHTS 


Article 23. 
(a) Angular Limits: The angular limits laid down in these rules 
will be determined as when the aircraft is in normal flying position. 
(b) Airplane Lights: Between sunset and sunrise airplanes in 
flight must show the following lights: 
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_. (1) On the right side a green light and on the left side a red 

light, each showing unbroken light between two vertical planes 

whose dihedral angle is 110° when measured to the left and right, 

rp la from dead ahead. These lights shall be visible at least 
miles. 

(2) At the rear and as far aft as possible a white light shining 
rearward, visible in a dihedral angle of 140° bisected by a vertical 
plane through the line of flight and visible at least 3 miles. 

(c) Airship lights: Between sunset and sunrise airships shall 
carry and display the same lights that are prescribed for airplaries, ex- 
cepting the side lights shall be doubled horizontally in a fore-and-aft 
position and the rear light shall be doubled vertically. Lights in a pair 
shall be at least 7 feet apart. 

(d) Balloon lights: A free balloon, between sunset and sunrise, 
shall display one white light not less than 20 feet below the car, visible 
for at least 2 miles. A fixed balloon, or airship, shall carry three lights 
—red, white, and red—in a vertical line, one over the other, visible at 
least 2 miles. The top red light shall be not less fhan 20 feet below the 
car, and the lights shall be not less than 7 or more than 10 feet apart. 

(e) Lights when stationary: 

(1) Between sunset and sunrise all aircraft which are on the 
the surface of water and not under control, or which are moored 
or anchored in navigation lanes, shall show a white light visible for 
at least 2 miles in all directions. 

(2) Balloon and airship mooring cables between sunset and 
sunset shall show groups of 3 red lights at intervals of at least 
every 100 feet, measured from the basket, the first light in the 
first group to be approximately 20 feet from the lower red balloon 
light. The object to which the balloon is moored on the ground 
shall have a similar group of lights to mark its position. 


Day Marks oF Masts, Etc. 


Article 24. By day, balloon and airship mooring cables shall be marked 
with tubular streamers not less than 8 inches in diameter and 7 feet long 
and marked with alternate bands of white and red, 20 inches in width. The 
object to which the balloon or airship is moored on the ground shall have 
the same kind of streamers, which must be in the same position as the 
lights specified herein. 


SIGNALS 
Article 25. 
(a) Distress: The following signals, separately or together, shall, 
where practicable, be used in cases of distress: 
(1) The international signal, SOS, by radio. 
(2) The international-code flag signal of distress, NC. 
(3) A square flag having either above or below it a ball, or 
anything resembling a ball. 

(b) Signal when compelled to land: When an aircraft is forced 
to land at night at a lighted airport it shall signal its forced landing 
by making a series of short flashes with its navigation lights if prac- 
ticable to do so. 

(c) Fog signals: In fog, mist, or heavy weather an aircraft on 
the water in navigation lanes, when its engines are not running, shal 
signal its presence by a sound device emitting a signal for about five 
seconds in two-minute intervals. 


DEVIATION FROM AIR TRAFFIC RULES 


Article 26. The air traffic rules may be deviated from when special 
circumstances render a departure necessary to avoid immediate danger or 
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when such departure is required because of stress of weather or other 
unavoidable cause. 


PROHIBITED ARTICLES AND PASSENGERS 


Article 27. The carriage by aircraft of arms and munitions of war, 
and of such articles as are specified by rules and regulations of the state 
under which the aircraft is registered, is prohibited. 


Article 28. Express license and authority must be procured from 
authorized representatives of the Aviation Board for the carriage of arms 
for hunting or for the protection of the crew and cargo of the aircraft, 
commercial explosives, photographic apparatus not boxed and sealed, and 
such other articles as the Aviation Board may prescribe. 


RESTRICTIONS OF PHOTOGRAPHY AND Rapio TRANSMISSION 


Article 29. It is unlawful to use or to permit or procure the use of 
an aircraft for the purpose of making any photograph, sketch, picture, 
drawing, map, or graphical representation of military and naval installations 
or equipment in the Canal Zone, without first obtaining permission of the 
Governor of The Panama Canal, submitting the product made to the same 
authority for censorship or such other action as he may deem necessary. 


Article 30. When in the airspace of the Republic private aircraft will 
use only such transmitting frequencies as are called for by the Interna- 
tional Radio Telegraph Convention of Washington, 1927. 


VIOLATION OF REGULATIONS 


Article 31. If for any reason any aircraft lands in the Republic of 
Panama at a point other than the airports designated herein, the aircraft 
commander shall immediately notify the nearest Panaman authority and hold 
himself, crew, passengers and cargo at the point of landing until clearance 
for a take-off is granted by competent authority, except in an emergency, 
which must be proved. 


Article 32. An aircraft in flight which is violating or has violated any 
of the foregoing regulations when signalled will land at the nearest desig- 
nated landing place. The signal for landing shall be: - 

(1) By day, frequent discharges at short intervals of yellow smoke 
or red light from the ground or similar signal discharged by Vefy 
pistol from police aircraft. 

(2) At night, by green or white light as above in (1). 

(3) When such signals are given by police aircraft the offending 
aircraft will land at once at the landing area indicated by the police 
aircraft. 


PENALTIES 


Article 33. Any person violating any of the foregoing regulations may 
be deprived of the privilege of again flying in the Republic. 


DECREE OF JULY 15, 1930 
(Amending Decree No. 89 of 1929) 
THE PRESIDENT OF THE REPUBLIC, IN ExercisInc His Lecat Aurtuority, 
DECREES : 


Article 1. In the cases of flights of private airplanes not registered 
in Panama nor in the Canal Zone across the airspace of the Republic, in 
transit from one country to another, the permission referred to in Article 8 
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of Decree No. 89 of 1929 will be granted, in the name of the Aviation 
Board, by the president of the same, without the necessity of the guarantee 
to which that article refers; but it being understood that this will take 
place only in connection with extraordinary flights and in no case with 
relation to regulation aerial operations of a commercial character. 


Article 2. Article 9 of Decree No. 89 of May 4, of the year just past, 
is amended by the terms of the above article. 

Let is be published and compiled with. 

Given in the city of Panama the fifteenth day of the month of July, 
nineteen hundred and thirty. 

F. H. AROsEMENA, 
The Secretary of Government and Justice, 
Adriano Robles. 


GREEK-BRITISH AND GREEK-POLISH AIR CONVENTIONS* 


Greek-British and Greek-Polish Air Conventions were negotiated on 
April 17 and 22, 1931, respectively. Both were ratified by Greece July 15, 
1931. British air transportation companies operating the services between 
Great Britain and Africa and Asia may cross Greek territory as follows: 
By way of Yugoslavia-Saloniki-Athens, Italy-Athens or Malta-Athens. Mail, 
passengers and goods may be accepted or discharged at any stop on the 
route, except between Greek cities where a Greek service is in operation. 
Landings may be made at Saloniki, Athens, Corfu, Mirabella, Candia, Suda 
Bay, Navarino, Ithaca and Patras. Only airports open for civil air traffic 
may be used except in case of forced landings. Any changes in the ap- 
proved route must be announced to the Greek Government at least a week 
in advance. If weather conditions are unfavorable for flight along the 
prescribed route, planes may fly from Navarino to Suda Bay or by way of 
Sofia, Istanbul, Saloniki and Athens. All available facilities at the airports 
will be at the disposal of the British company or companies. 

Pending the establishment by the Greek Government of satisfactory 
wireless stations at and between landing places the British air transport 
company shall be entitled to establish, at its expense, such services. The 
personnel shall be Greek nationals and their appointment shall be subject 
to the approval of the government. 

Aircraft, aircraft engines, spare parts and all equipment as well as 
fuel and oil for exclusive use in the operation of the services of either 
contracting party in the territory of the other shall be free from all cus- 
toms and other import duties. But on fuel and oil actually consumed in the 
course of flight over the country of the one contracting party the com- 
pany of the other must pay customs duties, the amount to be determined 
on a basis of route mileage, normal time occupied in flight over that mileage 
and the normal consumption of the type of aircraft used. 

The air transportation company of each country shall within the terri- 
tory of the other employ as technical personnel only Greek or British na- 
tionals and for purposes which require no special training, nationals of 
that country where the work is done shall be employed. 

The conveyance of air mail shall be regulated by a direct agreement 
between the postal authorities; space shall be reserved on the planes of each 





*This summary is furnished by Brower V. York, Chief, Information Section, 
Aeronautics Trade Division, Department of Commerce. 
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company for the normal weight of mails coming from, destined for or in 
transit across the territory of the country of the other company. Com- 
petent authorities of each contracting party shall have the right to verify 
the number of passengers, the weight of goods and mail carried, the docu- 
ments carried by the aircraft as well as the right to examine the state of 
the flying material belonging to the companies. 

Laws of each country party to the convention must be respected by 
officials and personnel at landing places or in course of flight. In case of 
serious or repeated violation, the convention may be nullified. 

The agreement gives to the Greek company, or companies, the right to 
establish and operate regular seaplane services to Malta and Cyprus and to 
use Kala Mistra and the eastern side of Marsascirocco Bay at Malta, or 
some suitable place to be agreed upon in Cyprus, as landing places. 

If the British company (or companies) uses the route for the seaplanes 
or follows either the Malta-Athens or the Italy-Athens route for land planes, 
the present convention shall remain in force for an initial period of seven 
years from the date of the first flight. Unless denounced by notice given 
two years prior to the termination of that period, the convention shall con- 
tinue in force for a further period of three years, with the privilege of 
renewal for year periods, subject to termination by a notice given one 
year prior to the end of the current five-year period. 

If the remaining route, Yugoslavia-Saloniki-Athens, is followed, the 
agreement shall remain in force an initial period of three years and may 
be renewed for successive two-year periods. 
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REGULATION OF INTRASTATE FLYING BY THE FEDERAL Gov- 
ERNMENT AND OF INTRASTATE FLYING BY STATE GOVERNMENTS.— 
This subject of necessity involves an interpretation of the Com- 
merce Clause’ and its relation to aviation. The trend of modern 
thought in interpreting the Commerce Clause results in the con- 
clusion that if intrastate flying does in any way affect interstate 
flights it is subject to federal control. Does this preclude state 
action in invoking safety measures to protect its citizens from this 
instrumentality of commerce—which in its nature is inherently 
dangerous to person and property? The contentious problem of 
the curtailment of the police power by the Commerce Clause is 
thus raised.” 

The recent attempts of the federal government show an out 
and out intention to cover completely the field of all flights— 


ousting the State of its control over intrastate flying for the obvious 
purpose of uniformity. The Secretary of Commerce, under the Air 
Traffic Rules promulgated under authority of Section 3e of the 
Air Commerce Act of 1926,' in Section 73 of his Air Commerce 


Regulation states: 


“In order to protect and prevent undue burdens upon interstate and 
foreign air commerce the Air Traffic Rules are to apply whether the aircraft 


1. U.S. Gonst., Art. 16-2) 6). 

2. “The states have never surrendered their power reasonably to pro- 

tect the public safety. The state law here neither obstructs, interferes with, 
nor discriminates against interstate commerce, or any federal right”: 
People v. Katz, 140 Misc. 46, 249 N. Y. S. 719, 722 (1931). Consult: Burgess, 
“The Twilight Zone Between the Police Power and the Commerce Clause,” 
15 Iowa L. Rev. 162, 167-168 (1930) ; MacAsbill, “State Regulation of Motor 
Vehicles Operating in Interstate Commerce,” 17 Am. Bar Ass’n Jour. 87 
(1931). 
3. Act of May 20, 1926, c. 344, § 3 (e), 44 Stat. at L. 568, 570, U. S. C. 
title 49, § 173 (e); consult: Lee, “The Air Commerce Act of 1926,” 12 Am. 
Bar Ass’n Jour. 371 (1926) ; Note, 78 Univ. Pa. L. Rev. 663 (1930) ; Hotch- 
kiss, Aviation Law, 76 (1928); Davis Aeronautical Law, 115 (1930) ; Note, 
Air Commerce Act of 1926, 27 Col. L. Rev. 989 (1927) ; House Managers 
Report, 1929, U. S. Av. Rp. 166-172. For further comments on the Act and 
its constitutionality, refer to: Swetland v. Curtiss Airports Corp., 41 Fed. 
(2d) 929 (D. C. Ohio 1930); Hotchkiss, Aviation Law, 54-57 (1928) ; 
Zollmann, Law of the Air, § 54 (1927). 
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is engaged in commercial or non-commercial or in foreigr ‘nterstate or 
intrastate navigation in the United States and whether or -he aircraft 
is registered or is navigating in a civil airway.”4 

It is upon this burden theory alone that control of the federal 
government of such intrastate flights can be upheld. The right of 
the State to regulate commerce in the absence of congressional 
legislation can no longer be stressed. The principles which con- 
trol are: (1) that Congress may control intrastate commerce when 
the State’s control becomes a burden upon, or unreasonably inter- 
feres with, interstate commerce;® (2) that the State may in- 
cidentally affect interstate commerce ;* and (3) that it also may act 
concurrently with the federal government under either this police 
power or under an attempt to aid in the enforcement of the federal 
laws (1. e., by State adoption of the federal laws). 

The question arises to what extent we are going to deny to the 
States the right to pass reasonable protective measures for the 
safety of their citizens under the police power. The answer to the 
question might be that we should so deny if under the existing 
federal laws the local safety measures are adequately embodied in 
the federal laws. That this is true to a large extent is shown by 
the fact that all that most States have done is to re-enact as state 
laws that which is aptly covered in the federal regulations, Even 
so, for the proper enforcement of the federal regulations it is 
highly desirable that State aid be enlisted, otherwise, “if it is found 
unconstitutional for a State to do so [relieve the federal govern- 
ment of prosecution of the numerous violations] the entire re- 
sponsibility for enforcement will rest upon the shoulders of the 
Aeronautics Branch of the Department of Commerce without any 
aid from the various states.”? The probabilities of such state 





4. This rule is a quotation from the conference report on the Air 
Commerce Act. H. Rep. No. 1162, 69th Cong., Ist Sess., 1926, (1926) 68 
Cong. Rec. 9330, 1929, U. S. Av. R. 170. 

5. See footnote No. 4, supra. 

6. Consult: Harriman, “Federal and State Jurisdiction with Reference 
to Aircraft,” (1931) 2 JournaL or Air Law 299 (1931); Simon, Note, 
2 Air L. Rev. 386 (1931). In this latter article, Mr. Simon classifies the 
cases on state and federal control. In one class are the situations in which 
the State may exercise its police power even though it incidentally affects 
interstate commerce, in the other are those in which the State may still 
do so, even though the subject matter is wholly federal, if Congress has 
refused to act. We have seen that the latter class of cases is not here perti- 
nent, since Congress has acted. 

7. Chairman Webb of the N. Y. State Aviation Comm.: “The New 
State Air Laws,” 3 N. Y. State Bar Ass’n Bull. 315, 317 (1931); consult, 
also: C. M. Young, Ass’t Sec’y of Commerce for Aeronautics, “The 
Province of State and Federal Regulation of Aeronautics,” 1 JOURNAL oF 
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regulation burdening interstate commerce are then minimized and 
the salutary result of complete safety outweighs its burden upon 
commerce (if it be a burden). The burden to commerce is at 
least the lessor of the two evils. What benefit is to be gained 
by barring the State of any jurisdiction when the end sought to be 
reached, a free and untrammeled commerce controlled uniformly, 
is rendered useless by lack of enforcement and undesirable by 
denying needed protection to the State’s citizens under the police 
power? 

Coming to the specific problem of the federal control over in- 
trastate air commerce. This problem can be solved only by asking 
whether the Air Traffic Rules apply to such commerce. That they 
do apply if they are found necessary for the purpose of uniformity 
and so as not to burden interstate commerce cannot be doubted. 
Congress thereby enters the field of intrastate flying to remove 
any burden thereto and to preclude the State from going over the 
chalk mark, even though to a degree it does divest the State of its 
police power.® Recent cases in other related fields have carried 
the burden theory to great lengths and as far as necessary to pro- 
tect interstate commerce.® As far as aviation is concerned, there 
have been to date only two cases on the subject: the Neiswonger 
case’? and the Katz case.11 The decision in the Neiswonger case™ 





Arr Law 423 (1930) (an address delivered at the First Legislative Air 
Conference, 1930). 

8. Consult: Logan, “The Interstate Commerce Burden Theory Applied 
to Air Transportation,” 1 JourNAL oF Arr Law 433 (1930). 

9. Consult, among other cases: Western Union Tel. Co. v. Boegli, 
251 U. S. 315, 40 Sup. Ct. 167 (1920) (statutory penalties for delay in 
delivery held bad); Shreveport case (Houston, E. & W. Texas Ry. v. 
U. S.), 234 U. S. 342, 34 Sup. Ct. 833 (1914); Minnesota Rate cases 
(Simpson v. Shepard), 230 U. S. 352, 33 Sup. Ct. 729 (1913) (intrastate 
rates effecting a financial burden on interstate commerce); Southern Ry. v. 
United States, 222 U. S. 20, 32 Sup. Ct. 2 (1911) (safety appliances must 
be placed on intrastate cars) ; Atlantic-Pacific Stages, Inc. v. Stahl, 36 F. (2d) 
260 (D. C. Mo. 1929) (state may not require a certificate of convenience 
and necessity for interstate carrier). 

In Railroad Comm. of Wis. v. Chicago, B. & Q. Ry., 257 U. S. 563, 
588, 42 Sup. Ct. 232 (1922), Mr. Chief Justice Taft, speaking for the Court, 
said: “Commerce is a unit and does not regard state lines, and while, 
under the Constitution, interstate and intrastate commerce are ordinarily 
subject to regulations by different sovereignties, yet when they are so 
mingled together that the supreme authority, the Nation, cannot exercise 
complete control over interstate commerce without incidental regulation of 
intrastate commerce, such incidental regulation is not an invasion of state 
authority. . . .” 

10. Neiswonger v. Goodyear Tire & Rubber Co., 35 Fed. (2d) 761 
(D. C. Ohio 1929). 

11. People v. Katz, 140 Misc. 46, 249 N. Y. S. 719 (1931). 

12. 35 F. (2d) 761 (D. C. Ohio 1929), discussed in: 8 N. C. L. Rev. 
281 (1930); 78 Univ. Pa. L. Rev. 633 (1930) 43 Harv. L. Rev. 837 (1930) ; 

















is partially dictum while that in the more recent case of People v. 
Katz"* has been severely criticized.1* In the Neiswonger case™® the 
burden theory was applied, the court saying: 


“If the circumstances and conditions under which air commerce is 
carried on are such that it is necessary for the . . . [traffic rules] 
to apply to and regulate intrastate flights in order to protect interstate 
movements, then it will so apply the same as to an interstate flight 
It is apparent that all or nearly all of these rules must be applied to both 
intrastate and interstate craft in order to secure the safety of the latter, 
and that with respect to these matters the federal regulations must be 
paramount. Conflicting State rules could not be allowed.”26 


The force of this decision is materially defeated by the court’s dic- 
tum with reference to the height of flight rule: 
“Tt is a little difficult to see in what respect interstate aircraft navigat- 


ing at the above prescribed elevation can be endangered or interfered with 
by intrastate craft moving in a lower lane.”!7 


The court decided that the violations of the act gave it jurisdiction 
as a federal matter and that whether the rules applied to an intra- 
state flight as being necessary to protect interstate traffic was 
merely a matter of proof, not affecting its jurisdiction over the case. 

As mentioned above, the Katz case’® is anything but satisfac- 
tory. Like the Netswonger case,’ it involved a purely intrastate 
flight. The court says: 





28 Mich. L. Rev. 756 (1930); 3 So. Cal. L. Rev. 422 (1930); 16 Iowa L. 
Rev. 106 (1930); 34 Law Notes 142 (1930); 33 Law Notes 201 (1930); 
16 Va. L. Rev. 502 (1930); 1 Journat or Air Law 359 (1930); 1 Air L. 
Rev. 265 (1930). 

13. 140 Misc. 46, 249 N. Y. S. 719 (1931). 

14. Consult: 2 Air L. Rev. 386 (1931). The criticism is somewhat 
unwarranted when it is considered that the flight was not interstate, nor 
was it commercial, but was merely a pleasure flight wholly intrastate, so 
that any interference would be negligible. On the whole problem, consult, 
also: Tuttle and Bennett, “Extent of Power of Congress Over Aviation,” 
5 Univ. Cin. L. Rev. 261 (1931). 

15. 35 Fed. (2d) 761 (D. C. Ohio 1929). 

16. Neiswonger v. Goodyear Tire & Rubber Co., 35 Fed. (2d) 761, 
763 (D. C. Ohio 1929). 

17. Neiswonger v. Goodyear Tire & Rubber Co., 35 Fed. (2d) 761, 
763 (D. C. Ohio 1929). In Swetland v. Curtiss Airport Corp., 41 F. (2d) 
929, 940 (D. C. Ohio 1930), this doubt was set at rest in the following 
words; “. . . while some doubt has been expressed upon the subject 
[referring to the Neiswonger case], we think it would be extremely diffi- 
cult to enforce the minimum altitude rule of the national act if the state 
established a lower minimum altitude than that established by the national 
act.” The court therefore concludes that, insofar as the height of flight 
rules of the federal Air Traffic Rules are concerned, they are applicable 
to both interstate and intrastate commerce. 

18. 140 Misc. 46, 249 N. Y. S. 719 (1931). 
19. 35 F. (2d) 761 (D. C. Ohio 1929). 
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“That [commerce] which is completely internal and confined to a 
single state, and does not affect or extend to other states, is not open to 
constitutional objection . . . Until it is affirmatively shown that the 
statute . . . here challenged is a burden upon or an interference with 
interstate commerce or its elements, as it has been defined by the courts, 
it must be upheld as constitutional . . . The States have never sur- 
rendered their power reasonably to protect the public safety. The state 
law here neither obstructs, interferes with, nor discriminates against inter- 
state commerce or any federal right.”2° 


New York, under the decisions, would have had the right rea- 
sonably to protect the safety of its citizens,?* without the necessity 
of the extensive language of the Katz case.?* Further, had the 
court looked at their own State law and compared it with the Air 
Traffic Rules it would have found absolute uniformity—almost 
equivalent to the adoption of the federal rules on height of flight— 
and it could have easily said that no interference or burden upon 
interstate commerce was possible as there were no different regula- 
tions as was the case in the numerous cases where state regula- 
tions have been held to be at variance with federal regulations. 
The court had a wonderful opportunity to decide that state duplica- 
tion or adoption of federal commerce regulations was valid and 
highly desirable to the end of uniformity.?* Had this been done 





20. People v. Katz, 140 Misc. 46, 249 N. Y. S. 719, 721-722 (1931). 
The plane in this case was not, in any sense, engaged in commerce, either 
interstate or intrastate, nor was it a carrier of persons or property incident 
to interstate commerce. The whole question hinged upon the constitu- 
tionality of the state law and, as Mr. Simon says in 2 Air L. Rev. 386, 
389 (1931), quoting from the opinion of Mr. Justice Lamar in Southern 
Ry. v. R. R. Comm. of Ind., 236 U. S. 439, 447, 35 Sup. Ct. 304 (1915): 
“*The test . . . is not whether the state _legislation is in conflict with 
the details of the Federal law or supplements it, but whether the state 
has any jurisdiction at all over a subject over which Congress has exerteu 
its exclusive control.’” 

21. Sligh v. Kirkwood, 237 U. S. 52, 35 Sup. Ct. 501 (1915); Savage v. 
Jones, 225 U. S. 501, 32 Sup. Ct. 715 (1912) (existence of a federal act 
against misbranding did not forbid the State from requiring safeguards as 
to ingredients); Reid v. Colorado, 187 U. S. 137, 23 Sup. Ct. 92 (1902) 
(State could protect its cattle from communicable diseases). In the Katz 
case, Mr. Judge Freschi cites, as one of his authorities, MacAsbill, “State 
Regulation of Motor Vehicles Operating in Interstate Commerce,” 17 Am. 
Bar Ass’n Jour. 87 (1931), in which are collated all the cases in which 
States, under the guise of the police power, have interfered with interstate 
commerce in automobile cases. Mr. MacAsbill, in this article, however, 
concedes that if the federal government were to begin to regulate such 
automobile commerce, these regulations would be invalid. 

22. 140 Misc. 46, 249 N. Y. S. 719 (1931). 

23. N. Y. Gen. Bus. Law (Cahill’s Consol. Laws 1930, c. 21), § 245 (7), 
1930 U. S. Av. R. 446, was an exact duplication of the wording of Air 
Commerce Regulations, § 74 (G), 1929 U. S. Av. R. 218, before the 
amendment of 1930. In effect, the present rules (1930 U. S. Av. R. 324), 
adopted to conform to the decision in Swetland v. Curtiss Airport Corp., 41 
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the decision would have been more satisfactory and would have 
set at rest any possible adverse comments, 

This suggestion raises the question as to the effect of the pass- 
age of State laws requiring adherence to the federal Air Traffic 
Rules, e. g., state adoption of federal regulations.2* The constitu- 
tionality of such incorporation of the federal law into State regula- 
tion is open to attack, on the grounds (1) that the power to make 
law cannot be delegated and (2) that the States do not have any 
jurisdiction over the subject once Congress had assumed exclusive 
control.?® The prohibition laws which adopted the provisions of 
the federal act do not help us much because concurrent jurisdiction 
was provided for expressly.2* The courts of the States have held 
uniformly that unless there is a constitutional law preventing it, 
the legislatures may adopt a provision of the federal law or of the 
law of another State. Senator Davis of Missouri goes even further 
and asks: Where is the constitution which prohibits a State from 





F. (2d) 929, 1930 U. S. Av. R. 21 (D. C. Ohio 1930), as to interference 
with property rights, do not, as far as this problem is concerned, alter the 
similarity. 

For further discussions of this problem, consult: Gurski, “The Right of 
Congress to Regulate the Navigation of the Air,” 14 Detroit Bi-Monthly 
L. Rev. 1 (1930); Pheny, “Extent to Which the Federal Government May 
Control Aviation within the State,” 14 Detroit Bi-Monthly L. Rev. 127 
(1931) ; Tuttle and Bennett, “Extent of Power of Congress Over Aviation,” 
5 Univ. Cin. L. Rev. 261 (1931). Consult, also: Craig v. Boeing Air Trans- 
port, Inc., 1929 U. S. Av. Rep. 101 (D. C. Wash. 1929) (dictum to the 
effect that where the basis of the action is a violation of the air commerce 
act, the case is removable to the federal courts). 


24. Consult: Fagg, “Incorporating Federal Law into State Regulation,” 
1 JourNaL or Arr Law 199 (1930); consult, also: Tuttle and Bennett, “Ex- 
tent of Power of Congress over Aviation,” 5 Univ. Cin. L. Rev. 261 (1931). 


25. In reviewing the case of Southern Ry. v. Railroad Comm. of Ind., 
236 U. S. 439, 35 Sup. Ct. 304 (1915), and cases relying on it, or on which 
it was based [Pennsylvania R. R. v. Pub. Serv. Comm. of Pa., 250 U. S. 
566, 40 Sup. Ct. 36 (1919), and Erie R. R. v. New York, 233 U. S. 671, 
34 Sup. Ct. 756 (1914)], we find that in all cases the state regulations ex- 
ceeded or were at variance with the federal regulations. Hence, it reasonably 
may be concluded that where identical regulations are adopted, the state 
statute will be held to be constitutional. For a good case on the question 
of state jurisdiction where there is no conflict with federal regulations, 
consult: Atchison, T. & S. F. Ry. v. R. R. Comm. of Calif., 283 U. S. 380, 
51 Sup. Ct. 553 (1931). 


. U.S. Const., Amend. XVIII, § 2: “The Congress and the several 
States shall have concurrent power to enforce this article by appropriate 
legislation.” Consult: Ex parte Burke, 190 Cal. 326, 212 Pac. 193 (1923); 
People v. Frankovitch, 64 Cal. App. 184, 221 Pac. 671 (1923). But consult: 
U. S. v. Lanza, 260 U. S. 377, 381-382, 43 Sup. Ct. 141 (1922), where Mr. 
Chief Justice Taft points out that even without the provision for concurrent 
power the States still could regulate, for the Amendment is not the source 
of State power. 
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adopting the requirement of a certificate of airworthiness from the 
Kingdom of Siam if desired ??7 

But it would be an unconstitutional delegation of law-making 
power were the State to adopt future laws or future regulations.?* 
To make sure that uniformity will always be assured when the 
federal regulations have been added to or altered, it has been 
suggested that state commissions be set up to adopt as rules of 
that State the new state and federal rules as they are adopted 
elsewhere.*® That such a method would be constitutional seems 
fairly certain,®° providing that the statutes creating the commis- 
sions do not provide that the rules adopted by the State commis- 
sion must be in conformity to the future rules of the federal gov- 
ernment. As long as such laws passed by the legislature or rules 
adopted by such a commission correspond with existing laws and 
regulations of other States and of the federal government they 
can be said to meet the constitutional requirement of the various 
States as not delegating the legislative power; and if they are an 
exact duplication of the federal laws they come without the ob- 
jection of Justice Lamar in Southern Railway v. Railway Com- 
mission of Indiana* that the “State has no jurisdiction of a sub- 
ject over which Congress has erected its exclusive control.”*? 
Such state statutes if they follow the above restrictions and are 
identical do not obstruct or embarrass the execution of act of 
Congress but even greatly aid in the enforcement of the federal 





27. Proceedings, Nat’l Conference on Uniform Aeronautic Regulatory 
Laws, 1930, 56; consult: Ex parte Burke, 190 Cal. 326, 212 Pac. 193 (1923); 
Chicago Motor Club v. Kinney, 329 Ill. 120, 130, 160 N. E. 163, 167 (1928). 

28. People ex rel. Cant v. Crossley, 261 Ill. 78, 103 N. E. 537 (1913); 
State v. Vino Medical Co., 121 Me. 438, 117 Atl. 588 (1922); In re Opinion 
of Justices, 239 Mass. 606, 133 N. E. 453 (1921). 

29. Fagg, “Incorporating Federal Law into State Regulation,” 1 JouRNAL 
oF Air Law 199, 204 (1930). 

30. There is no constitutional objection to the delegation by a State 
of its administrative functions to a commission whose authority rests upon a 
broad statute, such as that authorizing a railroad commission: Douglas v. 
Nobel, 261 U. S. 165, 43 Sup. Ct. 303 (1923); Cleveland Macaroni Co. v. 
State Board of Calif., 256 Fed. 376 (D. C. Cal. 1919); Bailey v. 
Van Pelt, 78 Fla. 337 and 353, 83 So. 789 (1919); Craig v. O’Rear, 
199 Ky. 553, 251 S. W. 828 (1920); Douglas Park Jockey Club v. Talbott, 
173 Ky. 685, 191 S. W. 474 (1917); People v. Moynihan, 121 Misc. 34, 200 
N. Y. S. 434 (1923). 

31. 236 U. S. 439, 35 Sup. Ct. 304 (1915). 

32. Consult: Napier v. Atlantic Coast Line R. R., 272 U. S. 605, 47 
Sup. Ct. 207 (1926); R. R. Comm. of Wis. v. C. B. & Q Ry., 257 U. S. 563, 
42 Sup. Ct. 232 (1922); Erie R. R. v. New York, 233 U. S. 671, 34 Sup. Ct. 
756 (1914); Mo. K. & T. Ry. v. Haber, 169 U. S. 613, 18 Sup. Ct. 488 
(1898). 

















NOTES, COMMENTS, DIGESTS 129 


statutes—an assistance without which the enforcement would be 
negligible !°* 


Conclusion 


From the foregoing, the following is concluded: 

(1) That the States have the power to regulate intrastate 
flight, subject to the limitations that such control does not interfere 
with the federal regulation of interstate commerce. 

(2) That the federal government may regulate intrastate 
flight if it be deemed necessary to the proper regulation and con- 
trol of interstate commerce that uniformity be attained. 

(3) That the determination of whether specific regulation of 
intrastate flight regulation is necessary must lie with the federal 
courts and that they will so find in many cases cannot be doubted 
since the dictum in the Neiswonger case.** 

(4) That the desire for uniformity does not in itself give 
Congress the exclusive power to regulate; that uniformity is es- 
sential and unless the States lawfully embody the federal rules in 
their own to bring this about, enforcement of the air regulation 
will be rendered difficult by the numerous inconsistent state regula- 
tions being held to be a burden to interstate flying. 

(5) . That, as suggested by George B. Logan (in an address 
before the First National Legislative Air Conference in August, 
1930),°5 further state regulation is advisable and the States con- 
stitutionally may regulate fields not yet regulated by the federal 
government, e. g., (a) the business of aviation as long as it does 
not so affect the business of a carrier as to be a burden; (b) other 
fields, such as special incorporation permits, regulation of con- 
struction and manufacture of aeroplanes, regulation of training 
schools, or fields, etc.; (c) probably the requirements of certificates 
of convenience and necessity when transportation is wholly within 
the State. 

(6) Lastly, it is earnestly urged that this new baby be not 
overindulged with too much regulation. To foretell the future of 
aviation by the extent of its regulation is futile. The present de- 
plorable condition of the over regulated railroads while the bus 





33. Consult, further: Lee, “State Adoption and Enforcement of Federal 
Air Navigation Law,” 16 Am. Bar Ass’n Jour. 715 (1930); Report of Am. 
Bar Ass’n Committee on Aeronautical Law, 2 JourNnAL or Air Law 545 
(1931), (for the 1929 report, consult: (1929) 54 Rep. Am. Bar Ass’n 287). 

34. 35 (2d) 761 (D. C. Ohio. 1929). 

35. Logan, “The Interstate Commerce Burden Theory Applied to Air 
Transportation,” 1 JouRNAL oF Air Law 433, 442 (1930). 









130 THE JOURNAL OF AIR LAW 


companies and motor freight companies flourish makes us hesitant 
to urge too much concerning that bugaboo, regulation. 
University of Southern California. JoserH W. Cupp. 


COMMENTS 


BatitMents—Duty oF BaAtLeE—EvipeNce—Pitot’s Locpook as OFFICIAL 
Recorp—Entrigs IN Course oF Business.—[Ohio] Plaintiff was the owner 
of an airplane which was operated for him by Speer, an experienced pilot. 
Due to excessive cold, Speer was compelled to land his plane at defendant’s 
airport, where, being unable to continue the flight due to the weather, he 
stored the plant and continued his journey by rail. Plaintiff claims that 
Speer informed defendant’s manager that he had arranged with one Hay 
to fly the plane on when the weather cleared, but that this could not be 
done without permission from the plaintiff. Two days later, and without 
further notice either from Speer or from the plaintiff, defendant’s officials 
allowed Hay to fly the plane, during which flight it crashed, was destroyed 
and Hay killed. To rebut evidence offered on behalf of plaintiff that nc 
one except Speer was authorized to fly the plane, and that defendant knew 
this, and to contradict Speer’s testimony that he had not made prior use of 
this airport, defendant offered in evidence log books, kept by Hay under 
the Air Commerce Regulations, showing previous flights of this plane by 
Hay, and a previous use of the port by Speer. Judgment for defendant, 
and plaintiff brings error. Held, (1) that the leaving of the plane in de- 
fendant’s hangar constituted a bailment as a matter of law; (2) that 
defendant had violated its duty as bailee in permitting a flight by Hay under 
the circumstances; and (3) that it was not error to admit the log books, 
since they constituted “an official record of the matters required to be 
recorded therein”; and (4) that the court could take judicial notice of the 
departmental regulations requiring such log books to be kept. Judgment 
reversed and cause remanded. Ogden v. Transcontinental Airport, Inc., 39 
Ohio App. 48, 177 N. E. 536 (1931). 

The instant case decides two problems not hitherto decided by the 
courts: 

(1) That an airport proprietor stands, toward those storing their 
planes in his hangars, in the same relation as does the operator of a com- 
mercial garage toward motorists storing their cars with him—namely, in 
the relation of a bailee for hire. Consult: Logan, “The Liability of Airport 
Proprietors,” 1 JouRNAL oF Arr Law 263 (1930). 

(2) That the log books and other records, which pilots are required 
by Air Comm. Reg. 1931, Sec. 56, to keep, are admissible in evidence to 
prove the data recorded therein. The regulations of the United States 
Department of Commerce require every licensed pilot to “keep an accurate 
record of his solo flying time in a logbook”: “Air Commerce Regulations,” 
Aeronautics Bulletin No. 7 (1931), Ch. 5, Sec. 56. The court in the instant 
case refers to them as “official records.” It is submitted that this is giving 
the wrong reason for a correct result. “Official records” is usually taken 
to refer only to records kept by, or under the direction of, public officials: 
Wigmore, Evidence (2d ed.) 384-385, Secs. 1630 & 1631. The circum- 
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stantial guarantees of trustworthiness are (a) the oath of the officer, and 
(b) the fact that, being open to public inspection, inaccuracies or falsities 
would be detected easily: 3 Wigmore, Evidence (2d ed.) 386-389, Sec. 
1632. Neither of these guarantees applies to the records in question. How- 
ever, it is submitted that, since these records must be kept in order for 
their keepers to retain the licenses under which they continue to do busi- 
ness, the books are “entries made in the regular course of duty and business 
by a deceased entrant,” and admissible as such under an exception to the 
hearsay rule equally as well settled as is the one relating to official records: 
3 Wigmore Evidence (2d ed.) 257-287, Secs. 1517-1533. 

Ropert KINGSLEY. 













Common CArRIERS—DEGREE OF CARE—ASSUMPTION OF RISK—VALIDITY 
oF TicKET Provision ExEMPTING CARRIER FROM LIABILITY FOR NEGLIGENCE.— 
[Pennsylvania] Plaintiff sued under the Indiana Wrongful Death Statute 
to recover for the death of her husband, who had been killed while riding 
as a fare paying passenger on one of defendant’s planes. The court (Kirk- 
patrick, D. J.), charged, among other things: 









(1) “ . . we first have to come to the question of whether or not 
the defendant in this case is a common carrier. Now that is a matter of 
fact, and you will have to determine that. You will take into consideration 
the evidence, undisputed I believe, of the Pennsylvania Railroad ticket agent, 
who testified that he sold the defendant’s tickets generally to the public from 
his window without discrimination, except as to the overloading of planes, and 
you will also take into consideration the defendant’s circulars by which it adver- 
tised the regular times of operating its planes; and, while the question 
is for you, I should think you would have very little difficulty in arriving 
at the conclusion that under the evidence in this case this defendant is a 
common carrier.” 

2. “If you find from the evidence that this defendant was a common 
carrier, then the defendant was bound to exercise the highest degree of 
practical care and diligence, and is liable for all matters against which 
human prudence and foresight might guard. . . . While a carrier is 
not bound to anticipate unusual and unexpected perils to its passengers, 
yet its servants must be diligent at all times in protecting passengers from 
danger by the exercise of the highest degree of care which is practical . . 
This rule does not require the utmost degree of care which the human 
mind is capable of imagining; but it does require that the highest degree 
of practicable care and diligence should be adopted that is consistent with 
the mode of transportation adopted . . . These rules were laid down 
before airplanes were known, and were intended originally to apply to rail- 
road transportation and transportation even earlier than that by stage coach, 
so when you come to determine what is the highest degree of practicable 
care and diligence you will have to remember that in dealing with travel by 
airplane you are dealing with a kind of transportation which is navigating a 
new element. There are many more factors which are unknown, unforeseeable, 
and not preventable arising in connection with an airplane journey than with 
a railroad journey.” (Italics added.) 

(3) “No risks whatever are assumed by a passenger who goes up in 
an airplane except such as are usually attendant upon that form of locomo- 
tion—and you will remember that there are more risks attendant upon that 
form of locomotion than upon riding on horseback or in a carriage, or in 
an automobile—and under no circumstances does the passenger assume the 
risk that the plane may be improperly, carelessly or negligently operated. 
The passenger has the right to expect, and the airplane company owes him 
the duty of exercising the care and skill that properly are exercised in that 
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form of locomotion . . . One riding in a plane assumes the risk that 
storms may be encountered and that the plane of necessity must be brought 
from the sky to the earth under conditions of weather, lights, and landing 
field that involve unusual risk and dangers in landing. I think that is a 
risk that is assumed providing the meeting of the risk is not in any way 
due to the negligence of the defendant. In other words, storms which 
can be expected and avoided, and the extent of which can be calculated, do 
not come within the meaning of that rule. That only applies to sudden 
and unavoidable storms and weather conditions.” (Italics added.) 

(4) “Assuming the defendant is a common carrier, it could not 
secure protection against the rules of its negligence by providing in the 
ticket issued . . . that the defendant should not be liable for the negli- 
gence of itself or its servants. Such a limitation of liability is contrary to 
public policy and of no effect 4 e 

Verdict in favor of plaintiff for $5,000 returned. Law v. Transconti- 
nental Air Transport, Inc., 1931 U. S. Av. R. 205 (D. C. Pa. June, 1931). 

The instant case is of interest, not only because it is a square holding 
on the validity of ticket exemptions from liability (consult: Wikoff, “Uni- 
form Rules for Air Passenger Liability,” 1 JourNAL or Arr Law 512 (1930) ; 
Wikoff, “Proposed Uniform Passenger Contract,” 1 JourNAL or Air Law 
228 (1930); Edmunds, “Aircraft Passenger Ticket Contracts,” 1 JouRNAL 
oF Arr LAw 321 (1930)), but also because of the clear recognition therein of 
the factual differences between the risk situations of air and land trans- 
portation. The statements on degree of care and assumption of risk 
(Charges to the jury No. (2) and (3) supra) seem to be the fairest 
application of the old rules to this new situation which have been made 


in any case to date. 
RosBert KINGSLEY. 


GasoLInE Tax—CoMMERCE—STATE SALES TAx ON GASOLINE USED IN 
INTERSTATE CoMMERCE.—[Federal] A New Mexico statute levied a tax of 
five cents per gallon on all gasoline used or sold in the state, excepting 
gasoline sold in the “original package’: Comp. Stat. N. M. (1929), secs. 
60-101 and 60-203. Plaintiff operates an air transport service between Texas 
and Colorado, stopping at Albuquerque and Santa Fe, New Mexico, to pick 


up passengers, freight and express. It also operates an intrastate business 
between Albuquerque and Santa Fe. Plaintiff refueled at Albuquerque, and 
the distributor collected the New Mexico tax from plaintiff and remitted 
it to the state comptroller. After paying more than $3,500 on account of 
such tax, the plaintiff brought a bill to enjoin the state comptroller from 
further collection of the tax. Held, that statute as applied to plaintiff is 
unconstitutional and void as the tax is a direct burden on interstate com- 
merce, and is wholly void because plaintiff’s intrastate business is so inter- 
dependent and so commingled with its interstate business that the amount 
of gasoline employed in each cannot be determined and apportioned. Perma- 
nent injunction decreed: Mid-Continent Air Express Corporation v. Lujan, 
47 F. (2d) 266 (D. C. N. M., 1931). 

Where a tax on interstate commerce is invalid, the entire tax will be 
overthrown if the intrastate business cannot be separated from the inter- 
state commerce: Bowman v. Continental Oil Co., 256 U. S. 642, 41 S. Ct. 
606 (1920). In the instant case it was said to be practically impossible to 
determine how much gasoline is consumed in each branch of the business. 
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This view appears erroneous. By simple mathematics the proportion of 
gasoline consumed in each type of commerce may be calculated. Several 
states have held the gasoline employed in intrastate commerce by an 
interstate air transport to be determinable: see decree in Western Air Ex- 
press, Inc. v. Welling, 1931 U. S. Av. R. 146 (Utah, 3rd Jud. Dist. Ct., 1930) ; 
Opinion of Atty. Gen. of Illinois, 1931 U. S. Av. R. 172 (December 8, 
1930). 

Assuming that the gasoline taxed goes into interstate commerce, the 
courts are faced with their major problem. Is the tax such a burden on 
interstate commerce as to render it invalid? The instant case found it to be 
so, reafirming the argument of United States Airways v. Shaw, 43 F. (2d) 
148 (W. D., Okla., 1930); comment, 2 JourNAL*‘or Air Law 600 (1931). 
These decisions are based upon the doctrine expounded by the Supreme 
Court of the United States: Helson and Randolph v. Kentucky, 279 U. S. 
245, 49 S. Ct. 279 (1928). In the latter case, a Kentucky statute imposed 
an excise tax on gasoline obtained without the state and used within the 
state. The plaintiff operated a ferry between Kentucky and Illinois. The 
gasoline was purchased in Illinois, but 75% of it was actually consumed 
within the confines of the state of Kentucky while making the interstate 
journey. 75% of the gasoline used by the plaintiff was taxed, and the stat- 
ute was declared unconstitutional, the court saying, “Is not the fuel con- 
sumed in propelling the boat an instrumentality of Commerce no less than 
the boat itself?”: Helson and Randolph v. Kentucky, supra. Following 
the above decisions, the state of Michigan will not attempt to enforce its 
tax against instrumentalities of interstate commerce. The Attorney Gen- 
eral of that state has endorsed the reasoning later employed in the instant 
case: Opinion of Atty. Gen. of Michigan, 1931 U. S. Av. R. 162 (December 
17, 1930). However, the courts have not been unanimous in reaching the 
conclusion of Mid-Continent Air Express Corporation v. Lujan, supra. 
The Missouri motor fuel tax was sustained when one engaged in hauling 
freight between two states by truck attempted to enjoin the gasoline dis- 
tributor from collecting the tax: Central Transfer Co. v. Commercial Oil 
Co., 45 F. (2d) 400 (E. D., Mo., 1930). The Helson case, supra, was 
held inapplicable because there the tax was on gasoline consumed within 
the taxing state but purchased outside its limits; whereas, here the tax 
was on a sale taking place within the taxing state. Moreover, argued the 
court, the consumer is not in a position to contest the constitutionality 
of a gasoline sales tax: Central Transfer Co. v. Commercial Oil Co., 
supra. No one will be heard to contest the validity of a statute unless 
he can show that its enforcement will result in direct and immediate injury 
to him: Hampton v. St. Louis, Iron Mt. & S. Ry., 227 U. S. 456, 33 S. Ct. 
263 (1912). Yet, both the Central Transfer and the instant cases involve 
taxes on sales, as distinguished from consumption, and were initiated by 
consumers. It is true that the consumer cannot prove to a certainty that 
he is affected by the tax. Perhaps, the distributor is permitting the tax 
to come out of his profit. But, if the consumer cannot raise the question, 
who can? In another sales tax case it was held that the distributor was 
not in a position to contest the tax: Kentucky Independent Oil Co. v. 
Coleman, 236 Ky. 592, 33 S. W. (2d) 615 (1930). The mere intention of 
the purchaser, whether disclosed or undisclosed to the distributor, to use 
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the gasoline in an interstate journey, though coupled with the fact that 
it is consumed for that purpose, does not have the effect, so far, as the 
distributor is concerned, of converting the transaction into one of interstate 
commerce: Ibid. Helson and Randolph v. Kentucky, supra, was distin- 
guished because it involved a tax on consumption and was brought by 
a consumer. 

The best case for the proponents of the gasoline tax statutes was set 
forth in an opinion written by Judge Parker: Eastern Air Transport, Inc. 
v. South Carolina Tax Commission, 52 F. (2d) 456 (E. D., S. C., 1931). 
The facts were substantially the same as those in Mid-Continent Air Ex- 
press Corporation v. Lujan, supra. Judge Parker argues that the sale is 
purely intrastate. What the buyer does with the fuel after its purchase is 
immaterial. It is not the intention of the purchaser, but the status of the 
property that governs the right of the state to tax. The state has as much 
power to tax sales consummated within the state as it has to tax pro- 
duction: Eastern Air Transport, Inc. v. South Carolina Tax Commission, 
supra. Assessments on production have been upheld: Heisler v. Thomas 
Colliery Co., 260 U. S. 245, 43 S. Ct. 83 (1922) (anthracite coal); Hope 
Natural Gas Co. v. Hall, 274 U. S. 284, 47 S. Ct. 639 (1926) (natural gas) ; 
American Manufacturing Co. v. St. Louis, 250 U. S. 459, 39 S. Ct. 522 (1919) 
(manufacturing). 

Since the instant case merely followed United States Airways v. Shaw, 
supra, it must stand or fall with that case. The Shaw case has been called 
a misapplication of Helson and Randolph v. Kentucky, supra, and has been 
declared to be but a friendly suit: Opinion of Atty. Gen. of Florida, 1931 
U. S. Av. R. 151 (November 25 and 26, 1930). 

Where the soundness of the instant case has been recognized, the 
gasoline tax has been sustained as a charge for the use of public landing 
fields. An air transport line used two municipal airports in Wyoming. 
The Wyoming gasoline tax was upheld as applied to the airline because 
its proceeds were used to maintain the municipal air fields, and resulted 
in a direct benefit to the transport company: Boeing Air Transport, Inc. 
v. Edelman, 51 F. (2d) 130 (D. C., Wyo., 1931). The court was not faced 
with the problem of the tax falling upon a company not using the muni- 
cipal airports. Michigan has recently attempted this solution of its gaso- 
line tax problem: Public Act No. 160, Acts 1931, approved May 27, 1931. 
The Attorney General sanctioned the tax: Opinion of Atty. Gen. of 
Michigan, 231 C. C. H. 2161 (November 6, 1931). The tax levied on gaso- 
line used by aeroplanes engaged in interstate commerce for the purpose of 
maintaining airports may be sustained on the same theory that similar stat- 
utes for the maintenance of public highways will be upheld as applied to 
automobiles engaged in interstate commerce. License and mileage taxes on 
motor vehicles engaged in interstate commerce have been sustained as com- 
pensation for the use of public highways: Hendrick v. Maryland, 235 U. S. 
610, 35 S. Ct. 140 (1914); Kane v. New Jersey, 242 U. S. 160, 37 S. Ct. 30 
(1916); Liberty Highway Co. v. Michigan Public Utilities Commission, 
294 Fed. 703 (E. D. Mich., 1923); Red Ball Transit Co. v. Marshall, 8 F. 
(2d) 635 (S. D. Ohio, 1925); Clark v. Poor, 274 U. S. 554, 47 S. Ct. 702 
(1926) ; Interstate Busses Corporation v. Blodgett, 276 U. S. 245, 48 S. Ct. 
230 (1927); Johnson Transfer & Freight Lines v. Perry, 47 F. (2d) 900 
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(N. D. Ga., 1931); Alkazin v. Wells, 47 F. (2d) 904 (S. D. Fla. 1931). 
Similar taxes have been overthrown because they were so unreasonably 
assessed that they could not be said to be charges for the use of highways: 
Sprout v. City of South Bend, 277 U. S. 163, 48 S. Ct. 502 (1928) ; Inter- 
state Transit, Inc. v. Lindsey, 283 U. S. 183, 51 S. Ct. 380 (1931). A license 
tax of two dollars per annum for every pole that an interstate telegraph 
company had in the city was sustained as a reasonable charge for the 
use of the city streets: Postal Telegraph-Cable Co. v. City of Richmond, 
249 U. S. 252, 39 S. Ct. 265 (1918). “Even interstate business must pay 
its way—in this case for its right of way and the expense to others in- 
cident to the use of it”: Ibid, 259. A charge for the use of a municipal 
wharf has been upheld: Transportation Co. v. Parkersburg, 107 U. S. 691, 
2 S. Ct. 732 (1882). Similarly, a toll for the use of the locks on the 
Illinois River was sustained: Huse v. Glover, 119 U. S. 543, 7 S. Ct. 313. 
Judge Parker has even gone so far as to suggest that aeroplane companies 
engaged in interstate commerce should have to pay the gasoline tax be- 
cause their business is greatly benefited by good roads leading to their 
airports: Eastern Air Transport, Inc. v. South Carolina Tax Commis- 
sioners, supra. 

Several of the states tax the withdrawal of gasoline from storage 
within the state. The theory is that when gasoline is stored in the state, 
it is taxable as part of the general mass of property within the state. 
That it afterwards is used in interstate commerce does not render the 
tax a violation of the commerce clause of the Federal Constitution: Opin- 
ton of Atty. Gen. of Alabama, 1931 U. S. Av. R. 148 (December 17, 1930) ; 
see Heisler v. Thomas Colliery Co., supra; Coe v. Errol, 116 U. S. 517, 6 
S. Ct. 475 (1886). Contra, see Opinion of Atty. Gen. of Florida, 1931 U. 
S. Av. R. 155 (December 19, 1930). 

The constitutionality of gasoline taxes will remain a much disputed 
question until an aviation case reaches the Supreme Court of the United 
States. Eastern Air Transport, Inc. v. South Carolina Tax Commission, 
supra, is now pending appeal to the United States Supreme Court: U. S. 
S. C. Docket No. 504, filed November 4, 1931, 231 C. C. H. 2160. The 
instant case misapplied Helson and Randolph v. Kentucky, supra. Where 
the revenues from the taxes on gasoline used in aeroplanes goes to build 
and maintain municipal airports, the taxes are clearly valid. Of course, 
such taxes will be upheld only where the taxed party uses the benefited 
airports. Should the instant case be sustained, the tax on withdrawal from 
storage may prove to be a valid substitute for the tax on sales. For a 
further discussion of the subject see Tell, “Taxation of Aircraft Motor 
Fuel” 2 JourNnaL or Air Law 342 (1931). 

Raymonp I. SueKorr. 


Lire INSURANCE—INTERPRETATION OF “AERONAUTIC ExpEpITION.”—[New 
York] The plaintiff was beneficiary of an insurance policy issued by the 
defendant company on the life of the plaintiff's son. Provision was 
made for double indemnity in case of accident “provided that death 

shall not be the result of or be caused directly or indirectly by 
military or naval service of any kind in time of war or by engaging 
as a passenger or otherwise in submarine or aeronautic expeditions.” The 
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insured was killed while a passenger on a plane in regular.service between 
Albany and New York City operated by the Coastal Airways Incorporated, 
an authorized air line. From an order of the New York County Supreme 
Court denying plaintiff’s motion for summary judgment plaintiff appealed. 
The Appellate Division of the Supreme Court reversed the order and 
granted plaintiff's motion: 231 App. Div. 119. Held, on appeal to the 
Court of Appeals, the insured was engaged in an “aeronautic expedition” 
within the meaning of the policy. Judgment reversed Gibbs v. Equitable 
Life Assurance Society of United States, 256 N. Y. 208, 176 N. E. 144 
(1931). 

Hitherto courts have construed the word “expedition” to mean a march 
or voyage of martial character or a journey with exploratory intent. Here 
the Court of Appeals dismissed the idea that the makers intended to em- 
ploy the word in its martial significance by calling attention to an excep- 
tion made earlier in the same clause for “military or naval service in time 
of war.” This contrasts with the antecedent opinion of the Appellate 
Division in the same litigation that, by reason of the maxim noscitur a sociis, 
the word must have a military denotation. Nor, the Court of Appeals 
decided, could the makers have had in mind an exploratory undertaking, 
since passengers do ‘not commonly go on voyages of exploration. 

There are apparently no other cases which interpret the word “ex- 
pedition” in a policy at all similar to the one under consideration. The 
instant case should be distinguished from Pittman v. Lamar Life Ins. Co., 
17 F. (2d) 370 (C. C. A. 5th, 1927). In that case the exception was made 
for death “while participating or as a result of participation in any sub- 
marine or aeronautic expedition or activity . . . .” The insured was 
killed by the propellor of the airplane in which he had just taken a ride 
and the court decided that the word “activity” was broad enough to in- 
clude this incident of an airplane trip. Contra: Tierney v. Occidental 
Life Ins. Co., 89 Cal. App. 779, 265 Pac. 400 (1928). Courts have also 
held that a passenger in an airplane was “participating in aviation”: 
Meredith v. Business Men’s Accident Ass., 213 Mo. App. 688, 252 S. W. 
976 (1923); Travelers’ Ins. Co. v. Peake, 82 Fla. 128, 90 So. 418 (1921); 
Bew v. Travelers’ Ins. Co., 95 N. J. L. 533, 112 Atl. 859 (1921); Head v. 
New York Life Ins. Co., 43 F. (2d) 517 (C. C. A. 10th, 1930). However 
Jackson, 200 Ind. 472, 164 N. E. 628 (1929); Price v. Prudential Ins. Co. 
Jackson, 200 Ind. 472, 164 N. E. 628 (1929); Price v .Prudential Ins. Co. 
98 Fla. 1044, 124 So. 817 (1929); Benefit Ass. Railway Employees v. Hay- 
den, 175 Ark. 565, 299 S. W. 495 (1929); Gits v. New York Life Ins. Co., 
32 F. (2d) 7 (C. C. A. 7th, 1929); Flanders v. Benefit Ass. of Railway 
Employees (St. Louis Ct. of App., Mo. Decided Nov. 3, 1931) 231 C. C. H. 
2161. 

In the principal case what seems to have determined the court was 
the consideration that in 1924 when the policy was written a trip in an 
airplane was thought dangerous enough to be called an “expedition.” The 
court states that “the intent of the parties . . . grew out of and reflected 
the general belief that presence on a trip or journey in a vessel or machine 
of this type in regular transit constituted such a momentous adventure and 
was accompanied by such unusual danger and extraordinary hazard that 
neither party expected the policy to cover the risk of casualty.” 
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But a great improvement has been made in airplane construction in the 
last few years and a flight today on an established air line far exceeds 
in safety a flight with the casual “barnstormer” of 1924. Might it not be 
argued that the conditions contemplated by the policy no longer exist and 
that a trip today in an airplane operating as a common carrier on regular 
schedule is not an “expedition” under the terms of the policy? Current 
statistics show that in the last one and a half years (up.to July, 1931) there 
have been approximately 4,583,308 passenger-miles flown in scheduled air 
transport service for every passenger fatality: 3 Air Commerce Bulletin 
141 (September 15, 1931). Obviously the framers of the insurance con- 
tract were considering no transportation of a high safety comparable to 
this. It is a legal platitude that in case of ambiguity an interpretation 
favorable to the insured will be adopted: Paskusz v. Philadelphia Cas. Co., 
213 N. Y. 22, 106 N. E. 749 (19144); Michael v. Prussian Nat. Ins. Co., 
171 N. Y. 25, 63 N. E. 810 (1902). Life insurance policies often run for 
years and it seems hardly fair that an equivocal restriction of liability in 
the dangerous and haphazard years of an industry should be severely 
construed when the risks involved have been materially diminished and the 
importance of the industry immeasurably increased. 

GeorcE BALL. 


WorKMEN’s CoMPENSATION—DEATH OF THEATRE MANAGER IN AERO- 
PLANE WHILE TRAVELING TO ADVERTISE THEATRE.—[Federal] The manager 
of a theatre in Fort Worth, Texas, one of a series of chain motion picture 
houses, was killed in an airplane accident while flying to the opening of an 
airport in a nearby city for the purpose of advertising the theatre and 
promoting good-will as was the custom of theatre managers in that locality. 
The deceased was expressly directed to attend the opening of the airport 
by the general manager of the theatre chain, but the means of transporta- 
tion was not specified and in the past the deceased had used both rail and 
air transportation. The Workmen’s Compensation Act of Texas excepts 
from its operation employees “whose employment is not in the usual course 
of trade, business, profession, or occupation of his employer.” Deceased’s 
widow sued defendant Indemnity Company for compensation on ground 
that deceased was covered by compensation policy held by theatre company 
with defendant. From an adverse judgment, defendant appeals. Held, on 
appeal deceased was covered by compensation policy as traveling to nearby 
airport for the purpose of advertising theatre is within the usual scope of 
business of operating a chain of motion picture theatres. Judgment of 
Court below affirmed. Constitution Indemnity Co. v. Shytles et al., 47 F. 
(2d) 441 (C. C. A,, 5th, 1931). 

The court, in rendering its opinion in this case, glides over the question 
of the effect of the deceased using an airplane to reach his destination, but 
discusses at length the generally conceded proposition that an employee 
may be engaged in the usual trade or business of his employer within the 
meaning of the Texas Act and yet do incidental work at the time of the 
accident which is not directly connected with that business: Solar-Sturges 
Mfg. Co. v. Industrial Commission, 315 Ill. 352, 146 N. E. 572 (1925) (sales- 
man injured crossing street on way to purchase cigars to give to customers 
whom he solicited). Nor is it necessary, the court explains, for the work 
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to be completed entirely on the premises of the employer: Lumberman’s 
Reciprocal Assn. v. Behuken, 112 Tex. 103, 246 S. W. 72 (1922); Texas 
Employers’ Ins. Assn. v. Herron, Tex. Civ. App., 29 S. W. (2d) 524 (1930). 

It would seem to be a controversial question whether the deceased vol- 
untarily exposed himself to an extra hazard by traveling to the airport by 
airplane rather than by train or automobile and whether this exposure 
thereby removed him from the operation of the Compensation Act. It is 
to be noted that while the deceased was ordered to attend the opening of 
the airport, the means of transportation was apparently not designated 
although on several occasions the deceased had traveled by airplane in the 
course of advertising the theatre. The court mentions this problem when 
it says. “Whether an employee is covered by a compensation policy is 
determined by the statutes of the State, the terms of the policy, and the 
general nature of his employment, and not at all by the question of whether 
the particular thing he was doing at the time of his injury was more or 
less hazardous, and, if customarily engaged in, would have been subject 
to a higher rate of premium than the policy rate.” It is doubtful to what 
degree the present change in means of transportation increased the hazard. 
As to the safety of air travel see 3 Air Commerce Bulletin 141 (Sept. 15, 
1931) and 217 (Nov. 2, 1931). If an employee chooses a means of per- 
forming his duties which is unreasonable, dangerous and not the safest or 
usual means of performing those duties, then he has taken himself outside 
of the risk covered by Workmen’s Compensation Acts: White Star Motor 
Coach Lines v. Industrial Com., 336 Ill. 117, 168 N. E. 113 (1929) (bus 
driver, compelled by breakdown to return to company garage at late hour, 
climbed into bus for a few hours sleep while waiting for time to take 
another bus out, started motor to keep warm and was asphyxiated, held 
not to be within Compensation Act). Where the employee is not pro- 
hibited from traveling by automobile, and so travels instead of using a 
train which is the customary means of transportation under the circum- 
stances, courts hold that the employee is still within the Workmen’s Com- 
pensation Act: Omaha Boarding and Supply Co. v. Industrial Commission, 
306 Ill. 384, 138 N. E. 106 (1923); Bendett v. Mohican Co., 98 Conn. 544, 
120 Atl. 148 (1923) (employee used automobile to visit branch stores instead 
of using train for which he received allowance, the use of automobile being 
known to employer, was held to be within Compensation Act); Gibson v. 
New Crown Market, 208 App. Div. 267, 203 N. Y. S. 355 (1924) (employee 
of meat market took order for meat in another town and to avoid being 
late went by automobile instead of train, was held to have been injured 
in the course of employment). The analogy of automobile travel and air 
travel is imperfect although the principle of law is somewhat similar. The 
issue resolves itself into a matter of degree; the following cases hold the 
employee to be within the course of his employment: Terminal R. R. 
Assn. v. Industrial Com., 309 Ill. 203, 140 N. E. 827 (1923) (employee chose 
an unnecessarily dangerous way of going to work); Republic Iron & Steel 
Co. v. Industrial Com., 302 Ill. 401, 134 N. E. 754 (1922) (employee directed 
to take street car to railroad station, walked down railroad track instead 
and was killed) ; Bountiful Brick Co. v. Giles, 276 U. S. 154, 48 Sup. Ct. 221 
(1928) (facts similar to last case); Imperial Brass Mfg. Co. v. Industrial 





NOTES, COMMENTS, DIGESTS 139 


Com., 306 Ill. 11, 137 N. E. 411 (1922) (janitor using acid for cleaning 
purposes contrary to express instructions). 

If an emergency exists which places a premium on time, the courts will 
probably go further in allowing an employee to use an extra hazardous 
means of performing his duties to conserve time: See, Gibson v. New 
Crown Market, supra. Workmen’s Compensation Acts make no express 
exemption of employees who choose more hazardous means of performing 
their duties than are usual. The courts assume this authority under their 
power to construe what comes within the course of employment, never- 
theless their authority to do so has been questioned: Comment (1930) 
24 Ill. L. Rev. 715. In the light of the above decisions, without doubt, the 
instant case was correct in holding that the theatre manager was within 
the course of his employment in flying to a nearby airport to advertise 
the theatre. 

If the employee is authorized to travel by plane no question arises. 
The policy of the court is not to interfere where the parties voluntarily 
enlarge the hazard: Schonberg v. Zinsmaster Baking Co., 173 Minn. 414, 
217 N. W. 491 (1928) (where a salesman of a baking company traveling 
by airplane distributed advertising matter and took customers for rides 
at the direction of the company, was injured while on a testing flight and 
held to be within the Act). 

It is settled, of course, that a State Compensation Act will be applied 
where an employee is injured or killed while engaged in aeronautical pur- 
suits in the regular course of his employment: Famous Players Lasky 
Corporation v. Industrial Accident Commission, 194 Cal. 134, 288 Pac. 5 
(1924) ; Stites v. Universal Film Mfg. Co., 2 Cal. I. A. C. 653 (1923); 
Standard Accident Insurance Co. v. Arnold, Tex. Court of Civ. App. 1 
S. W. (2d) 434 (1927); Soule v. McHenry, 286 Pa. 49, 132 A. 799 (1926) ; 


Schonberg v. Zinsmaster Baking Co., supra. 
Epwarp G. NEpow. 


DIGESTS 


CuHatteL MortGAGE—PurcHASE AT JupiIcIAL SALE.—[Kansas] An in- 
vestment corporation, the insolvency of which was alleged, gave the plain- 
tiff, a creditor and stockholder of the corporation, a promissory note for 
$350, secured by a chattel mortgage on the company’s airplane properly 
recorded in December, 1929. In November, 1929, the defendant levied an 
attachment on the airplane. This attachment was dissolved, but again levied 
on January 10, 1930, that being the same day on which a third creditor 
levied an attachment on the airplane. Later the airplane was sold under 
the levy in favor of the third creditor to the defendant’s agent, and the 
sale was made expressly subject to the chattel mortgage. Plaintiff brought 
replevin for possession against the purchaser at the judicial sale. Held, on 
appeal, the purchaser of property at a judicial sale, subject to a chattel 
mortgage, is estopped to deny the validity of a mortgage recorded before 
the levy under which the sale to him was made, and notwithstanding the 
fact that the mortgagor corporation was insolvent when mortgage was given 
and had other creditors besides the mortgagee. Judgment for plaintiff 


affirmed. Fleeson v. Whitcomb, 132 Kans. 213, 294 Pac. 988 (1931). 
Davip V. LANSDEN. 


ConpITIONAL SALES — CHATTEL MortcAGes — TENDER.—[Delaware] One 
Sabelli contracted with defendant for the purchase of an aeroplane, to be 





140 THE JOURNAL OF AIR LAW 


built by defendant according to directions furnished by Sabelli, the plane to 
be used in a projected non-stop flight to Rome. Sabelli agreed to pay 
the purchase price, $36,800, in installments—the last, of $1,900, being pay- 
able sixty days after delivery. He further agreed to compete for an endur- 
ance record, paying defendant, as additional compensation, eighteen percent 
of all sums received by him from such flight. After the plane was com- 
pleted, but before it was delivered to Sabelli, plaintiff loaned Sabelli $13,000, 
the consideration being plaintiff’s inclusion in the crew of the plane on the 
trans-atlantic flight. This loan was secured by a chattel mortgage on the 
plane. Thereafter, to secure delivery of the plane, Sabelli executed a con- 
ditional sales contract with defendant, in which defendant reserved title in 
itself. Neither the endurance flight nor the trans-Atlantic flight were ever 
made due to defects in the motors of the plane. Sabelli being in default 
in his final payment, defendant sold the plane under its conditional sales 
contract. Within the period for redemption, Sabelli tendered to defendant 
a sum of money which, it is found, was sufficient to cover all sums due 
defendant, except that there was no tender made to cover anything which 
might be due under the agreement concerning the endurance flight. The 
Chancellor held: That, since Sabelli was neither in possession of the plane, 
nor vested with title at the time of the execution of the mortgage to 
plaintiff, defendant’s rights under the conditional sales contract were superior 
to those of plaintiff under the chattel mortgage: 149 Atl. 418. But on re- 
argument, that the tender made by Sabelli was sufficient, since defendant 
was not entitled to any compensation under the endurance flight provision: 
150 Atl. 81. On appeal, the Delaware supreme court, deeming the ques- 
tions raised on the first argument below to be no longer pertinent, held, 
affirming the ultimate order of the Chancellor: (1) That no tender was 
required under the endurance flight provision, since (a) no flight had in 
fact been made, and, therefore, there was no fund in which defendant was 
entitled to share, and (b) there was no liability’ for failure to make such a 
flight, inasmuch as this failure was caused by defects in the engines, which 
Sabelli was under no duty to remedy. And further held (2) that, since 
there had been a sufficient tender, plaintiff’s lien on the aircraft was valid. 
Bellanca Aircraft Corp. v. Pisculli, 156 Atl. 508 (Del., 1931). 
Ropert KINGSLEY. 


GasOLINE TAx—CoMMERCE—STATE SALES Tax ON GASOLINE USED By 
AIRPLANES ENGAGED IN INTERSTATE CoMMERCE.—[Federal] Complainant 
operated air transport lines across the State of South Carolina. It made 
three stops in that state but carried no intrastate traffic. At such points it 
purchased gasoline for the use of its planes at a price which included a 
tax of six cents per gallon imposed by a South Carolina statute on all 
sales of gasoline within the state: S.C. Acts 1929, No. 102, p. 107. Com- 
plainant sought to enjoin the collection of this tax with respect to the 
gasoline sold to it, claiming that the tax was an unlawful burden upon 
interstate commerce. Held, that the tax was not unconstitutional, the court 
discussing but refusing to follow U. S. Airways v. Shaw, 43 Fed. (2d) 148 
(D. C. Okla., 1930) and Mid-Continent Air Express Corp. v. Lujan, 47 
Fed. (2d) 266 (D. C. N .M., 1931), since: (1) it was not a tax on the use 
of gasoline in interstate commerce, but merely on the sale within the State, 
the use to which it was put by the purchaser being immaterial, the court 
saying: “. . . the criterion by which the right of the State is to be 
judged is not the intention of the purchaser but the status of the property 
at the time of the transaction,” and; “It is the use in interstate commerce 
which exempts the property from taxation at the hands of the State; and 
cues this use cannot arise until after the sale is complete”; and (2) its 
proceeds were devoted to support roads, which are instrumentalities of the 
State used by the complainant (in that they provide access to its airports) 
and the tax, therefore, under the rule laid down in Boeing Air Transport, 
Inc. v. Edelman, 51 Fed. (2d) 130 (D. C. Wyo. 1931), even if levied on an 
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instrumentality of interstate commerce, is not an undue burden thereon. 
Injunction denied. Eastern Air Transport, Inc. v. South Carolina Tax Com- 
mission, 52 F. (2d) 456 (D. C. S. C. Sept. 3, 1931). 

The instant case is now pending appeal to the Supreme Court of the 
United States; U. S. S. C. Docket No. 504, filed November 4, 1931, 231 
Cc. C. H. 2160. 

For a discussion of the cases on State taxation of motor fuel used in 
interstate planes, consult: Tell, “Taxation of Aircraft Motor Fuel,” 2 
JourNAL oF Air Law, 342 (1931); Comment, 2 JourNAL or Air Law, 600 
(1931) ; and Comment on the case of Mid-Continent Air Express Corpora- 
tion v. Lujan, supra p. 132. 

Ropert KINGSLEY. 


GASOLINE TAx—CoMMERCE—STATE SALES Tax on GAsoLINE UsED IN 
INTERSTATE CoMMERcE.—[Utah] The plaintiff purchased gasoline outside 
the State of Utah and shipped it into Utah for use as motor fuel in the 
operation of plaintiff’s airplanes in interstate commerce. The State of Utah 
sought to tax this gasoline, and the plaintiff brought a bill to enjoin state 
officials from enforcing the tax statute: Laws of Utah 1923, ch. 23; as 
amended, 1925, ch. 40; 1927, ch. 41. Held: Injunction decreed upon con- 
dition that plaintiff continue to make monthly reports to the Secretary of 
State of the amount of gasoline imported and the amounts employed by it 
in interstate and intrastate business. The decree further provided that the 
defendants should be permitted to reopen the decree only in the event that 
the Supreme Court of the United States should alter the rule laid down 
in Helson & Randolph v. Kentucky, 279 U. S. 245; Western Air Express, 
Inc. v. Welling, 1931 U. S. Av. R. 146 (3d Jud. Dist. Ct. Utah. Decided 
Sept. 15, 1930). 

For a discussion of this subject see Comment on the case of Mid- 
Continent Air Express Corporation v. Lujan, supra p. 132. 

Raymonp I. Suekorr. 


GasoLinE Tax—CoMMERCE—STATE Tax oN GASOLINE Usep IN INTER- 
STATE ComMMERCE.—[Federal] The Wyoming gasoline tax statute provided 
that the tax received from gasoline used or sold at any municipal airfield be 
paid back to the city where such airfield was located and used for the main- 
tenance and improvement of such field: Special Session Laws Wyo. 1929, 
Ch. 14. The plaintiff operated an air transport line between Chicago and 
San Francisco and made use of two landing fields owned by the cities of 
Cheyenne and Rock Springs, Wyoming. The plaintiff had contracted with 
both Wyoming cities to make improvements in the landing fields and to 
pay cash rentals for the use of hangars in return for the privilege of using 
the fields. The plaintiff segregated the gasoline it used in interstate com- 
merce from that used locally and brought a bill to enjoin collection of the 
tax on the gasoline used in interstate commerce. Held, that the tax was 
not a burden on interstate commerce since the revenue from the tax was 
returned directly to the municipality for the maintenance and improvement 
of the airfields which the plaintiff was using, and in the end resulted in a 
benefit to the plaintiff. Injunction denied and bill dismissed. Boeing Air 
Transport, Inc. v. Edelman, 51 F. (2d) 130 (D. C., Wyo., 1931). 

A state may impose upon motor vehicles engaged enclusively in inter- 
state commerce a charge, as compensation for the use of the public high- 
ways, which is a fair contribution to the cost of constructing and maintain- 
ing them and of regulating the traffic thereon: Kane v. New Jersey, 242 
U. S. 160, 37 S. Ct. 30 (1916). Here the court was prepared to say the 
tax on plaintiff was not fairly commensurate with the general purposes for 
which it was intended, namely, a charge for the improvement of municipal 
airports. 

“= further discussion of the subject see Comment on the case Mid- 


Continent Air Express Corporation v. Lujan, supra p. 132 
Raymonp I. SueEkorr. 
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INSURANCE—INTERPRETATION OF “ENGAGED IN AviaTIon.”—[Missouri] 
The plaintiff sued the defendant insurance company to recover on a policy 
held by the plaintiff’s son, who was fatally injured when an airplane in 
which he was riding as a gratuitous passenger crashed in landing. The 
policy contained a clause excluding liability for injury received by the in- 
sured “while engaged in aviation.” On a trial without a jury judgment 
was given for defendant. Held, on appeal, the insured was not “engaged 
in aviation” within the meaning of the policy. Judgment reversed. Flanders 
v. Benefit Association of Railway Employes, 231 CCH. 2161 (St. Louis 
Ct. of Appeals, Mo., November 3, 1931). 

This holding is consistent with the interpretation given the phrase 
“engaged in aviation” by other courts in similar cases. For further discus- 
sion of this question see comment on the case of Gibbs v. Equitable Life 


Assur. Soc., supra p. 135. 
Georce BALL. 


NEGLIGENCE — INDEPENDENT ConTRACTOR— Movine Picture Stunt In- 
VOLVING AIRPLANE.—[California] Plaintiff, owner and pilot of an airplane, 
contracted with defendant motion picture company for $100 a day to use 
his airplane in a motion picture stunt consisting of taxiing his airplane 
toward an oncoming automobile and avoiding a collision at the last moment 
by “zooming” over the top of the automobile, which automobile was oper- 
ated by its owner, a third person, and which carried defendant’s camera- 
men in its tonneau. Plaintiff directed the details of timing and managing 
the stunt. On the second day and fourth attempt at filming, the airplane 
failed to clear the automobile and the two collided, damaging the airplane 
but not the pilot. Plaintiff sues for property damage to the airplane. 
Verdict directed for defendant. Held, on appeal, plaintiff was an “inde- 
pendent contractor” who entered upon an inherently dangerous stunt and 
assumed the risks of damage to his airplane as incidental to the contract. 
Status of automobile driver as himself an independent contractor or agent 
of defendant held immaterial. Judgment for defendant affirmed. Montijo 
v. Samuel Goldwyn, Inc., of Calif., 65 Cal. App. 72, 279 Pac. 949 (1931). 

Assumption of risk would appear to be the crux of the defense to the 
instant action, and not the defensive phrase, “independent contractor,” 
which appears to be used rarely as a defense to an action for chattel dam- 
age: 19 A. L. R. 226, 1168; 20 A. L. R. 684. That the plaintiff himself is 
an “independent contractor” appears to be a defense allowable only in suits 
under Workmen’s Compensation Acts for personal injuries: cf. Famous 
Players’ Lasky Corp. v. Industrial Commission, 194 Calif. 134, 228 Pac. 5, 
34 A. L. R. 765 (1924) (plaintiff pilot allowed award under Workmen’s 
Compensation Act for personal injury arising from motion picture airplane 
stunt under the control and direction of the company, and court overruled 
contention that plaintiff himself was an independent contractor). Similarly: 
Stites v. Universal Film Manufacturing Co. and Royal Indemnity Co., 2 
Calif. I. A. C. 653, 1928, U. S. Av. R. 312 (1915). The present court relies 
on such personal injury cases under Workmen’s Compensation Acts. The 
instant case might better have been decided by finding the automobile driver, 

‘whose acts contributed to the accident, to be an “independent contractor” 
in his relation to the defendant, and hence the defendant company not 


responsible. 

It is doubtful whether the contract price given the plaintiff was gauged 
by the risk of bodily harm to himself and to the chattel assumed the risk. 
If it were possible to work out a master and servant relation between the 
plaintiff and defendant, assumption of risk would enter as a defense: 
Mechem “Agency” (2nd ed., 1914), Sec. 1667. However, the court might 
well inquire into the question of liability of the principal for damages to 
personal praperty owned by his agent who used his chattel in furtherance 


of the principal’s business: See, Mechem, supra, Sec. 1601. 
Davin V. LANSDEN. 
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SAaLES—BrEACH OF WarraANty.—[Georgia] Defendant purchased an 
aeroplane from plaintiff, giving a promissory note in payment. He alleges 
that plaintiff warranted that the motor was new, in good condition and 
with no defects undisclosed to him. On delivery of the plane he signed a 
document accepting the plane “as is on Candler Field.” In a suit on the 
note, defendant alleges that this warranty was breached, in that the motor 
was not new, but that its parts were worn and that it leaked oil. Judgment 
for defendant, plaintiff's motion for new trial overruled, and_ plaintiff 
brings error. Held (1) That, there being some evidence in support of 
defendant’s allegations as to the warranty and its breach, a verdict in his 
favor was justified; (2) That, since the “acceptance” was without con- 
sideration, it did not operate to relieve plaintiff from its liability under the 
warranty. Judgment affirmed. Major v. Atlanta Flying Club, 156 S. E. 723 
(Ga., 1931) 

Rospert KINGSLEY. 


UnautuHorizep Use or Pustic Highway For AtrportT—Action By IN- 
DIVIDUAL Property Owner.—[New York] The defendant Airport Company 
fenced off and excavated a portion of a highway, incident to the construc- 
tion of an airport. A property owner, proximately situated, sought an 
injunction, suing in the capacity of an individual property owner, for the 
following purposes; to have the road restored; the fence removed; a 
retaining wall erected to preserve the remainder of the roadbed, and to 
restrain the construction activities which caused debris to be cast upon his 
house. Before trial the Board of Estimate and Apportionment passed a 
resolution closing the road to public use. On appeal the Supreme Court, 
Queens County, Held, Injunction denied, because plaintiff, as an individual, 
could not collaterally attack the Action of the Board, and because he had 
not shown any special or actionable damage, as he still had an alternative 
means of access to his property. Also, since the casting of debris upon his 
house had ceased, an injunction was unnecessary and he was allowed $250 
for the damage to his house and the costs of his suit. Kremer v. New 
York Air Terminals, Inc., N. Y. L. Jour. 928, 1931 U. S. Av. R. 239 
(N. Y. Sup. Ct., Queens County, May 16, 1931). 

Leo FREEDMAN. 


WorkKMEN’sS CoMPENSATION—INJURY WHILE CoMMITTING MISDEMEANOR 
—ScorE oF EMpLOyYMENT.—[Pennsylvania] Deceased was employed to fly 
a monoplane for the carrying of passengers. His request to fly a bi-plane 
“for his own pleasure” was granted by defendant employer, and he was 
killed while acrobatically flying said bi-plane in violation of the Pennsyl- 
vania regulation: Laws of Pa. 724, Sec. 1402, St. of Ap. 25, 1929. De- 
ceased’s widow claims workmen’s compensation. Referee disallowed claim. 
Held, on appeal, disallowance of claim for compensation affirmed since 
deceased was committing a misdemeanor at and during the time of his fatal 
accident and secondly since deceased was flying for his own pleasure, the 
injuries were not sustained in the “course of his employment.” Appeal 
dismissed. Datin v. Vale, 1931 U. S. Av. R. 175 (Pa. Dept. of Labor and 
Industry, decided Jan. 19, 1931). 

Leo FREEDMAN. 
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Department Editor Kurt J. KREMLICK 


THE AERONAUTICS BRANCH DEPARTMENT OF COMMERCE: ITs 
History, ACTIVITIES AND ORGANIZATION. By Lawrence F. 
Schmeckebier. (Service Monographs of the United States 
Government, No. 61.) Washington: Institute for Govern- 
7 Research of the Brookings Institution, 1930. Pp. x, 
147. 


This terse monograph is a useful compilation of valuable in- 
formation, largely statistical, concerning the history, make-up and 
organization of the Aeronautical Branch of the Department of 
Commerce from the administrative or governmental point of view. 
The study should prove a valuable introduction for those not ini- 
tiated in the working of a service which is playing an important 
role in the development of commercial aviation. The monograph is 
one of a series of excellent descriptive studies, following a uniform 
presentation, of various administrative services of the federal gov- 
ernment. Valuable statistical material, dated June 30, 1929, and 
January 1, 1930, is assembled concerning certain phases of the 
service about which information has hitherto not been readily 
accessible. 

Chapter one, entitled “History,” is largely introductory, enu- 
merates the outstanding events in the early growth of aviation, and 
treats cursorily the early attempts to regulate flying and the 
struggles encountered in securing the passage of the Air Commerce 
Act of 1926, the provisions of which are set forth in the appendix. 
The powers and duties of the Assistant Secretary of Commerce 
in charge of Aeronautics are next summarized and the progress of 
aviation under the tutelage of the service is briefly attempted by a 
selection of charts. 

The “Activities” of the Aeronautics Branch are described in 
the second chapter in considerable detail under twelve major 
classifications. While the author deals with this material more 
satisfactorily than the historical aspects of the service, his treat- 
ment at times is confused rather than clarified by the valuable 
comparative tables inserted throughout the chapter. Many pages 
are devoted to the regulations of the department in regard to the 
licensing of pilots and the classifying of airports which are valuable 
in such a study merely as illustrations of the detailed manner in 
which the service is carrying into effect its duties. The Legal 
Section of the Branch (p. 95) is one that is inadequately treated. 
Only a few of its activities are mentioned. No mention is made 
of its efforts to encourage uniform state laws. 

The last chapter on “Organization” sets forth in a none too 
lucid manner the administrative divisions and subdivisions of the 
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Branch, their duties and interrelations, An appreciable amount of 
material previously given is repeated or referred to in explaining 
the duties of the various sub-units. 


The six appendices give statistical matter of varying value; 
the first gives the personnel and salaries of each office in the 
Branch on January, 1930; the second gives a classification of ac- 
tivities, fourteen in number as compared with twelve employed 
in chapter two; the third describes the publications, current and 
discontinued, issued by the Branch; the fourth gives a verbatim 
copy of the Air Commerce Act of 1926 along with several minor 
Acts; the fifth tabulates a financial statement showing only the 
appropriations for the years 1927-30; and the last sets out a selected 
bibliography of literature written about the activities and policies 
of the Aeronautics Branch. 

The study presents a great deal of valuable material about the 
activities and organization of the Aeronautics Branch from the 
administrative point of view, which agency is the hub, under the 
Act of 1926, of the extensive governmental regulation of the avia- 
tion industry. The monograph probably presents the clearest pic- 
ture of the detailed workings of the Aeronautics Branch now at- 
tainable although the reader must be cautioned not to be deceived 
by the all too brief treatment of the subject. ; 

Epwarp C, SWEENEY. 


1931 Unitep States AviATION Reports. Edited by Arnold W. 
Knauth, Henry G. Hotchkiss, and Emory H. Niles, Balti- 
more: J. H. Furst Co., 1931. Pp. xxx, 526. 


This is the fourth volume of the series of reports in which 
the editors undertook in 1928 to publish each year one volume 
containing all the decisions, statutes, and regulations relating to 
air law made in that year. It reports many opinions not officially 
reported and also contains valuable documents, of a miscellaneous 
nature, relating to air law. 

A distinctive feature of the fourth volume is the set of cumula- 
tive tables printed on pink paper containing the following: First, 
a cumulative tabic of cases (1928-1931); Second, a cumulative 
table of federal statutes and regulations (1919-1931); and Third, 
a cumulative table of state and territorial aviation statutes and 
regulations (1913-1931). 

The first 238 pages contain some forty decisions and opinions 
of various state attorney generals. The greatest number of cases 
are concerned with the taxation of gasoline and the question of 
carrier negligence, although litigation has involved almost every 
problem in aeronautical law. The editing has been done carefully 
and the cases are conveniently grouped under various subheads. 

Following the cases reported in full is a Supplementary List 
of Cases (Pp. 239-243) with syllabi. The section on Federal Stat- 
utes and Regulations (Pp. 247-258) follows, containing: (1) 
Amendments to the Air Commerce Regulations;, (2) Amend- 
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ments more particularly relating to Interstate Passenger Air Trans- 
port Services; and (3) Interpretations of these regulations, as set 
forth in Aeronautics Bulletin No. 7-E. 

The Report of the American Bar Association Committee on 
Aeronautical Law for 1931 occupies pages 258-279, and contains 
a discussion of the Uniform Aeronautical Code and the Uniform 
Airports Act, proposed by the Committee, The American Law 
Institute Restatement of the Law of Torts, insofar as it deals 
with trespass of air space, gives (Pp. 280-296) the text of the 
tentative draft submitted May 7, 1931, the comment, the illustra- 
tions, and the excellent explanatory notes by the Reporter, Mr. 
Thurston. State Statutes and Regulations of 1931 occupy pages 
299-482. Finally, there is the very good Index-Digest of all the 
material in the volume; this index is unusually complete and useful, 
containing, for example, four pages of index to definitions, Ap- 
parently the editors have not seen fit to make a Cumulative Index- 
Digest, as suggested in 2 JouRNAL oF Air Law 292. The addition 
of such a table would add immeasurably to the value of the series 
and would well be worth the extra pages required therefor. 

Containing all the decisions, statutes, regulations, miscellaneous 
documents, tables, and indices that it does, this volume adds ma- 
terially to the improvements made each year in the series, and, 
together with the previous volumes in the series, is invaluable as 
a source book and a search book for those interested in the law 
of aviation. 

ABRAHAM FISHMAN. 


Transport AVIATION. (2nd edition.) By Archibald Black. New 
York: Simmons-Boardman Publishing Company, 1929. 
Pp. vi, 348. 

The second edition of this book is, as the author states, not 
merely a reprint of the former volume »ut is, instead, almost a 
completely new book. Eight chapters have been added in this edi- 
tion which deal with the importance of accounting, estimating of 
costs, traffic development, insurance, investment, law and radio. 
The finished product is a most comprehensive handbook of trans- 
port aviation. In its twenty-four chapters will be found a careful 
study of almost every problem confronting the air transport com- 
panies. The chapters are necessarily brief and doubtless later 
editions of the volume will deal in a more detailed way with some 
of the more important problems, But this new edition offers one 
of the most valuable studies that has yet been made of the air 
transport field. 

With only one chapter devoted to aeronautical law—which 
chapter consists of some nine pages—the lawyer will find little 
of assistance. But undoubtedly, in a volume of general scope 
and limited pages, more space should not be devoted to a study of 
the legal problems. 

F. D. F. 
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Arr TRANSPORT OPERATION. By Wesley L. Smith. New York: 
McGraw-Hill Book Company, 1931. Pp. ix, 316, 


From the chapter arrangement and from the detailed presenta- 
tion of the various chapters, it is obvious that this book is written 
by one who has had an intimate contact with actual flying opera- 
tions and that it is designed to be of particular use to pilots and 
those actively engaged in flying on the various air transport lines. 

The twelve chapters are so arranged that the discussion opens 
with a study of airways, meteorology, radio, air ports, etc. There 
are also chapters devoted to airplanes, motors, and instruments 
suitable for air transport operation. The last two chapters dealing 
with ground and flight procedure seem almost to be written for 
those who are piloting aircraft. The chapter on organization, which 
is one of the longest in the volume, sketches a sample organiza- 
tion without much detailed analysis. 

If this volume is intended to cover the various phases of air 
transport operation, no critic could fail to note several deficiencies. 
Almost the whole book is given over to general problems associated 
with flying activities and the book is clearly lacking in any com- 
prehensive analysis of the operator’s problems—which must be 
concerned with the financing, cost accounting, and such other topics 
as pertain to traffic promotion, advertising, etc. The book will be 
found useful provided one can supplement the information here 
given, with other studies. 

F. D. F. 


ArrcRAFT Rapio. By Myron F. Eddy. New York: The Ronald 
Press Company, 1931. Pp. x, 284. 


Written in a semi-technical style, this volume offers, in its 
nine chapters, a very excellent summary of the various radio prob- 
lems associated with aeronautics. 

The opening chapters, which are purely of an introductory 
nature, deal with the fundamental principles of electricity and the 
application to radio. Two chapters (7 and 8) are most important 
for those interested in aviation. These concern the radio aids to 
navigation and the details of equipping an aircraft with radio. 
There is a final chapter (9) which offers the various statutes and 
regulations covering the use of aircraft radio. 

While there is little of interest in this volume to the average 
lawyer, it will be found to be invaluable to those interested in the 
regulatory phases, since it is impossible to consider the question 
of radio control until one is familiar with the fundamentals of 
radio physics. In presenting this material in a clear and under- 
standable manner, the author has rendered a distinct service. 

F. D. F. 
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SAFETY IN THE Arr. By Frederick W. Grantham. Los Angeles: 
The Wolfer Printing Company, 1931. Pp. 203. 


The reader who anticipates a study of the various problems 
associated with safety in aeronautics will be considerably disap- 
pointed in this volume, for while written under an intriguing title 
the book seems, at first blush, to contain additional propaganda 
in behalf of lighter-than-air craft. The first forty pages trace 
the rise of air transportation through its evolutionary phases, Some 
additional forty pages, given to aviation, contain matter which is 
also largely historical. 

That the author dismisses airplane transportation with a wave 
of the hand is obvious when we read on page 78 that “Most of 
the people who can afford to ride the airplane will not do so be- 
cause it is unsafe and will continue to be as long as it depends 
upon a complicated motor to keep it aloft.” His concluding con- 
demnation of the airplane appears on page 81 wherein the author 
says, “Safety is the one thing most needed in commercial aircraft 
today, and it would appear that it is the one thing that present 
day airplanes cannot acquire. As long as a machine depends on 
an intricate motor to keep it aloft it is not safe. The airplane may 
be likened to a sheet of metal equipped with a motor that will 
safely skim over the water until such a time as the motor stops 
at which point it will make a nose dive to destruction, for an air- 
plane will also be safe in the air only as long as its motor lasts.” 

Having discussed very briefly the airplane and having con- 
cluded that it has no future as a transportation medium, the author 
then devotes six pages to a more rosy picture of lighter-than-air 
craft as a potential transportation medium, 

It is not the purpose of the reviewer to here question the 
intentions of the author nor validity of his conclusions with regard 
to the future of lighter-than-air transportation, but it should be 
pointed out that this book has little to do with the subject of its 
title and is most superficial in its conclusions. To dismiss the air- 
plane so glibly as the author does on page 194 in saying, “The 
airplane results then as a total loss when considered as a common 
carrier and it is definitely not suitable for transportation purposes,” 
is to raise considerable doubt as to the validity of his conclusions 
relative to any form of transportation. 

F. D. F. 


CRUISERS OF THE Arr. By C. J. Hylander. New York: MacMillan 
Company, 1931. Pp. xxiv, 308. 


This volume presents in a brief compass “The story of lighter- 
than-air craft from the days of Roger Bacon to the making of the 
ZRS-4.” 

Following a thoroughly interesting preface by Hon. David S. 
Ingalls, Assistant Secretary of Navy for Aeronautics, the author 
presents in a straightforward and readable manner the story of 
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lighter-than-air craft. The approach is historical and the successive 
developments are traced in a most intriguing manner. No one can 
read this short book without a tremendously increasing respect 
for the possibilities of lighter-than-air transportation. The discus- 
sion is not technical and does not go into financial detail but it 
presents one of the most comprehensive pictures of the evolution 
of lighter-than-air craft as a transportation medium that has yet 
appeared. 

To the lawyer who is at present almost entirely concerned 
with regulations pertaining to aviation, this volume will offer much 
by way of information as to what can be expected of regulation 
when this newer and growing form of transportation assumes its 
rightful place. 

¥. BF. 
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1. Ix Diritto AERonautTico (June, 1928-October, 1930).* 


(a) Caratteristiche Fondamentali della responsabilita aeronautica. Antonio 
Ambrosini. 


The author introduces the subject by stating that the most important 
questions in air law are those of jurisdiction over the air and of aircraft 
liability. He feels that the first has been dealt with rather fully by national 
laws and international conventions, while the second is still in an unsatis- 
factory condition. 

Aircraft liability means liability which may arise from the operation of 
aircraft, or aerial navigation. There may, of course, be accidents to air- 
craft not in operation, e. g., a fire in a hangar, but such cases present no 
new and characteristic features and are within the domain of existing law. 

As regards liability, the different air laws are characterized: (1) by a 
desire to give the greatest possible protection to persons using aircraft and 
to third parties who may be injured thereby, in view of the considerable 
risks still pertaining to air navigation. Hence the departure from common 
law and adoption of the theory of risk or objective responsibility in some 
cases or in all cases; (2) by a desire not to impede the development of the 
industry by too severe standards of liability for pilots and operators. Hence 
attempts to fix legal limits for liability (maximum damages, relinquishing 
of aircraft to creditors, etc.) ; and (3) by the custom of protective agree- 
ments on liability, either special contracts or clauses introduced into pas- 
senger tickets or bills of lading. The validity of such clauses has been both 
upheld and denied. 

This question is closely connected with that of insurance, whose de- 
velopment will make it possible to accept strict standards of liability. 

The question of aircraft liability was discussed by the first international 
air law conferences, especially that of Verona in 1910. Two theories were 
advanced: (1) the application of the commor law whereby liability depends 
on fraud or fault and does not exist in the case of accident or force majeure. 
This was the attitude of the Congress of Verona, and its strongest sup- 
porter was the German jurist Zitelmann; (2) the principle of objective 
responsibility which was soon advocated by many authorities and put into 
practice by the French courts. After the Paris convention of 1919, all 
civilized nations began to promulgate air laws—adopting the principle of 
objective responsibility in almost every case. 

The first Italian legislative provision governing liability was the decree 
of 1919 which read: “For all injuries done in any manner and in any 





*During the period from June, 1928, to October, 1930, an important series 
of essays on the topic, “Basic Principles of Aircraft Liability,’ appeared in 
Il Diritto Aeronautico, and this digest by Miss Fiebiger offers a summary, in 
English, of the essays. 
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place to persons or to property -by aircraft, the author of the injury, the 
commander and the owner of the aircraft shall be jointly responsible. The 
burden for the sole proof of the injury rests with the injured, but the 
injurer may be absolved by proof that the injury occurred through absolute 
force majeure. Accidents caused by defects in design, construction or main- 
tenance may in no case be considered as due to force majeure.” This article 
covers liability both between contracting parties and toward third persons. 
It follows the common law, except that the injured is not required to 
prove fraud or guilt on the part of the person causing the injury. This 
decree was abrogated by that of 1923 which is still in force (1928). The 
section on liability is not clearly phrased, and the author considers it a 
backward step. It follows the common law very closely, requiring proof 
of fraud or fault except in the single case of injury due to objects thrown 
overboard from the aircraft, where damages may be demanded in all cases 
except that of force majeure. 

In contrast to the Italian law, the German law of 1922 adopts the 
principle of objective responsibility and states that the owner of the air- 
craft is obliged to compensate for damages done by it in all cases except 
where the person injured is proved to have been at fault. The Swiss law 
of 1920, the British of 1919, and many others (Hungarian, Danish, Finnish, 
Norwegian, Czech, Russian, etc.) follow the same lines. They accept the 
theory of objective responsibility for injuries to passengers and goods 
transported as well as for those to third persons. 

There is, however, a third system which combines the two theories and 
which the author believes to be the most equitable of all. It has been 
adopted in the proposals of the C. I. T. E. J. A. and is the basis for the 
French law of 1924 which states: “The operator of an aircraft is legally 
fully liable for the damages caused by the operation of the aircraft or by 
objects which may become detached therefrom to persons or property situ- 
ated on the ground. This liability may not be diminished or annulled 
except by proof of fault on the part of the victim.” This applies to lia- 
bility toward third persons, but, when considering liability as between 
parties to a contract, the principle of common law applies and “the carrier 
is liable for the loss or damage of merchandise transported except in case 
of force majeure or defect in the merchandise itself.” Force majeure 
exempts the carrier from liability even in case of jettison of the goods 
when it is necessary for the safety of the aircraft and its occupants. It 
should be noted that the French law has no specific provision covering 
injury to passengers; in its absence, it is clear that the common law applies 
here also. 

The author feels that it is impossible today to adhere wholly to the 
classic theory of guilt as the basis of liability. The theory of risk or ob- 
jective responsibility should also be recognized—especially in the realm of 
modern transportation. Persons on the ground cannot guard against dangers 
from falling aircraft, since the latter have no clearly demarcated lanes of 
operation. The difficulty for the injured party to prove fraud or guilt on 
the part of the aircraft operator is so great that to require such proof is 
practically to exempt the aircraft operator from liability. A third reason 
for adopting the principle of objective responsibility in such cases is the 
absolute difference in the position of the injured and the one causing the 
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injury. For all these reasons, innocent victims of aeronautic activity should 
receive special protection, and to require the aircraft operator to pay dam- 
ages is not to convict him of guilt but simply to make him compensate for 
the injury he may have done. These same arguments do not apply in the 
case of people who deliberately take passage or ship their goods by air- 
craft, and the author believes it proper to make a distinction here and 
adhere to the principle of subjective responsibility, as has been done in the 
conventions proposed by the C. I. T. E. J. A. 

The acceptance of the principle of objective responsibility in the case 
of aircraft accidents carries with it one danger, namely, that the burdens 
imposed may be so great as to seriously impede the development of the 
aeronautic industry. To avert this danger, limitation of liability is advo- 
cated by many authorities—notably Berlingieri in Italy—and has been up- 
held by the International Chamber of Commerce, the International Air 
Traffic Association, and the Fourth International Air Navigation Congress 
held at Rome in 1927. But it has been opposed equally strongly by jurists 
like Pittard and Ripert, and the C. I. T. E. J. A., while accepting limitation 
of liability in the case of passengers and freight refuses to admit it in the 
case of injury to persons or property on the ground. The reasons for its 
refusal are two: (1) the unequal position of the two parties concerned and 
therefore the defenselessness of the injured; (2) the impossibility of fore- 
seeing the extent of the damage which may be done. Dissenting members 
of the C. I. T. E. J. A. pointed out the deterrent effect of unlimited lia- 
bility on the development of aeronautics, and the obstacles it places in the 
way of a sound insurance system. 

The author believes in limited liability, and supports his position with 
the precedent of maritime law where the owner of a vessel is liable for 
damages to the value of his vessel and its appurtenances but can not be 
deprived of his property on land in order to pay claims. He believes the 
two cases are analogous, while Ripert and Pittard disagree. 

If liability is unlimited the results of one accident may bankrupt an 
operating company. At the present stage of the industry air navigation 
is not sufficiently remunerative to allow the formation of reserves to meet 
enormous claims. Since the development of the aeronautic industry seems 
to be to the interest of the whole world, it is not unreasonable to ask the 
public to share to some extent in its risks for the sake of future benefits. 
The development of aeronautic insurance is likewise of the greatest im- 
portance, and this would be immensely facilitated by limiting liability. Some 
will say that these are practical but not juridical considerations: the author 
denies that there is a distinction, and states that the law must adapt itself 
to human needs, and that the economic factor has. always been a most 
important one in its development. The question of how to determine a 
just limit for liability remains, which may perhaps be answered by study- 
ing the systems in force. 

The English law of 1919 does not deal with the question of limited or 
‘limited liability; the common law applies. On the other hand the Swiss 
law of 1920 expressly excludes any limitation of liability and is extremely 
severe. The German law is rather complicated. It provides for a maxi- 
mum payment of 1,000,000 marks in a lump sum or 50,000 marks annually 
in the case of the death or injury of one person; if more than one person 
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be killed or injured in the same accident, the total damages to be paid are 
limited to a lump sum of 2,500,000 marks or annual payments of 250,000 
marks; the maximum for damage to goods is set at 500,000 marks; in 
case of fraud or guilt the aircraft operator is liable to an unlimited amount. 

The Italian law adopts for aircraft the principle of relinquishment 
found in maritime law. It says: “The owner of aircraft, even when the 
aircraft has been rented, may free himself from civil liability for damages, 
unless he himself has been at fault, by relinquishing to all or to some 
of the creditors the aircraft itself and the rental paid or to be paid there- 
for. The declaration of relinquishment must be entered in the national 
aeronautic register and the entry reported to the creditors whose claims are 
entered in the same register. In case of relinquishment any creditor whose 
claim is recorded may take over the aircraft on condition of paying the 
other creditors whose claims are likewise recorded. If more than one 
creditor wishes the aircraft, the first one claiming it shall have it; if 
several claim it at the same time, the one with the largest sum of money 
owed him shall have preference. If no creditor takes the aircraft it shall 
be sold at the instance of the most diligent creditor and its price distributed 
among the creditors. Any balance remaining after all claims are satisfied 
shall be given to the owner.” The aircraft owner in Italy may thus 
limit his liability even in cases where his employees have been at fault, 
providing that he himself has not been guilty of fraud or negligence. On 
the other hand a pilot who is not the owner of his machine is liable to an 
unlimited extent. 

The French law limits liability for merchandise whose value has not 
been declared to 1000 francs per parcel, but does not provide a limit in the 
case of injury to passengers nor to persons and property on the ground. 

The C. I. T. E. J. A. proposes that liability to passengers shall be fixed 
at 25,000 gold francs apiece unless a greater sum has been fixed by special 
contract, and that liability for merchandise be limited to 100 gold francs 
per kilogram unless a greater value be declared. These limitations are not 
affected by fault on the part of the aircraft operator. 

The author criticizes the German law which does not really lighten the 
burden of the aircraft owner—since his liability is unlimited if any of his 
employees be at fault, and which fixes limits which are purely arbitrary. 
The French law and the C. I. T. E. J. A. proposal do not cover damages 
to third persons. Some have suggested a system based on English marine 
law which limits liability to so many pounds sterling per ton burden, but 
this too sets an arbitrary figure and, as in the German law, the maximum 
sum may be awarded in each of several successive accidents to the same 
company. 

The theory of relinquishment adopted in Italian law has been criticized 
on historical grounds—its opponents saying that it is being given up in 
marine law. The author denies that this is altogether true, and insists that 
it would not be a valid argument in any case if relinquishment is suited to 
the exigencies of air law. A more serious objection is that the value of 
the aircraft, especially after an accident, is not sufficient to compensate the 
victims of a disaster, but this objection can be met by compelling the 
owner to insure his aircraft at its full value and providing that in case it 
is destroyed the amount of the insurance shall be paid to the creditors. The 
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author believes in abandonment, which is the only system, now in force, 
which makes it possible for aircraft owners to estimate the extent of 
their possible liability. It does not require capital beyond that represented 
by the aircraft itself. It also gives the person causing the injury the choice 
of fulfilling all claims or of freeing himself by relinquishing the aircraft. 
But its chief merit, in the eyes of the author, is that it does not fix a 
purely arbitrary limit to damages paid but makes them proportionate to 
the value of the machine which has done the injury—and in general the 
larger machine can do more harm. He believes that the relinquishment of 
the aircraft itself, together with its insurance, is better than any attempt 
to force the owner to pay cash claims up to its value, which he may not 
always be able to do. He prefers relinquishment to the system of attach- 
ment found in German and Scandinavian marine law which Berlingieri 
advocates for air law. He recognizes, however, that this theory of relin- 
quishment is not much in favor with international congresses at the present 
time. 

The author next takes up the subject of the exemption or waiver of 
liability clauses. These have been quite generally adopted and incorporated 
in the tickets and contracts of the leading air transportation companies of 
the various nations, and the International Air Traffic Association in its 
“transport conditions” in force since 1927 has a clause which reads as fol- 
lows: “The air transport companies, their employes, offices and agencies 
refuse all responsibility in regard to the transport of passengers or bag- 
gage. In taking his ticket or taking part in the flight the passenger re- 
nounces for himself and his heirs all right to sue for damages inflicted on 
him or his baggage directly or indirectly by the operation of the aircraft 
or in connection with the air travel, especially in transit between his home 
and the airport. In particular he has no right to compensation for can- 
cellation, delay or interruption of the flight.” And further: “The air trans- 
port companies, their personnel and the companies and persons whom they 
may employ in the fulfillment of their obligations accept goods for trans- 
port at the sole risk of the shipper or his authorized agents.” 

There has been much difference of opinion among authorities on these 
exemption clauses. Some have argued that they are bad psychologically 
as tending to emphasize the danger of air travel, but the author considers 
this to be without merit. Railways and steamship lines have developed 
under a system of liability exemptions. Another argument is to the effect 
that it is unjust to oblige the passenger to sign a waiver of responsibility 
when the transporting company has a legal or practical monopoly. The 
author does not think this objection applies to air transport companies since, 
except in a few most unusual cases, the passenger may quite well travel by 
some other means if he feels he assumes too much risk in going by air. 
He believes that the validity of such clauses should be recognized, except 
in case of fraud or guilt on the part of the aircraft operator. Many com- 
panies, e. g., the Luft-Hansa and several French companies, give the pas- 
senger a free insurance policy against accidents. Exemption clauses are 
especially important in countries where air transport companies are subject 
to unlimited liability, and this raises the question whether they should be 
admitted where the liability is limited. This problem was taken up at the 
Paris conference of 1925 and the Warsaw conference of 1929, and both 
bodies adopted the principle of limitation of liability but went on record as 
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being opposed to clauses waiving liability altogether or fixing a limit lower 
than the legal one. This conclusion is supported by Ripert, and also by 
the author—provided that the legal limits of liability are not set too high. 
It is important that there be uniformity among nations in this matter of 
the validity of exemption clauses as otherwise the companies of certain 
countries will be at a grave disadvantage in competing for international 
business. 

After these practical considerations the author takes up the juridical 
aspects of the exemption clause. It is, in fact, a special sort of contract, 
and specialists in both Roman and civil law disagree as to whether it is 
legitimate to protect oneself by contract from the effects of an act not yet 
committed. The prevailing opinion is that it is legitimate in the case of 
light fault (negligence) but not in the case of fraud, “ne dolus praestetur”. 
This is expressly stated in the German civil code. The Swiss code rules 
out exemption from liability for fraud or grave fault and allows a judge 
to set aside contracts of exemption even in some cases of light fault. 
Both codes allow exemption from liability for the acts of subordinates. 

The question of exemption clauses has assumed special importance in 
the field of modern transportation. In general, it may be said that such 
clauses have usually been declared null and void, or at least subject to special 
conditions, in the case of railways, while they have been allowed in the case 
of marine transport, and in air transport. The whole problem is one not 
yet settled, one school of opinion upholding exemption clauses on the 
ground of freedom of contract, while the other opposes them as contrary 
to the public interest. The author believes that clauses limiting liability to 
a fixed sum may be admitted valid by all, while those exempting from all 
liability should be ruled out in case of fraud or grave fault but allowed in 
case of light fault or ordinary negligence. In this last case there is no 
deliberate wrong-doing on the part of the person causing the injury, but 
only involuntary failure, and it is not probable that an exemption clause will 
make such failures more frequent since there is no knowing what will be 
adjudged not simple but criminal negligence. An involuntary fault can not 
be called immoral. 

An opinion common in France is that an exemption clause does away 
with contractual liability but not with criminal liability; in other words, 
that it simply shifts the burden of proof from the injurer to the injured. 
This the author finds unsound since liability must be either contractual or 
extra-contractual and cannot have both characteristics at once. One can- 
not be both a party to a contract and an outsider. 

An important point is to what extent one may claim immunity from 
liability for the acts of employes or agents. If the employe has consider- 
able liberty of action, as in the case of the captain of a ship or the pilot 
of an aircraft, it seems just that the owner should be allowed exemption 
from liability even when such employe is seriously at fault. 

Passing to an examination of the laws and practice of the various 
countries, we find that some nations have not dealt specifically with this 
question and in such cases the principles of common law must apply and 
the courts must rule on instances as they arise. An interesting example is 
that of Germany where there have been a good many opinions and decisions 
on this question. The validity of exemption clauses has been almost uni- 
versally sustained—the only contrary decision being that of the Amtsgericht 
of Emden in 1925 which was reversed by the Landsgericht of Aurich the 
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same year. The most important decision was rendered by the Reichsgericht 
in 1927. German jurisprudence holds that exemption clauses may cover 
even grave negligence on the part of the owner and fraud on the part of 
his employes. The Reichsgericht holds that exemption clauses are inad- 
missible in land or water transport where there is a monopoly, but ad- 
missible in air transport since the public is never compelled to select that 
means of transportation. In granting such a wide interpretation the Reichs- 
gericht insists that exemption clauses must be clear; the phrase “at his own 
risk and peril” printed on the ticket may be understood as covering ordinary 
risks of air travel, but is not sufficient to cover accidents due to the fault 
of the operator or pilot; if exemption is desired from liability for such 
accidents, it must be expressly so stated. A further point not dealt with 
in this decision but discussed by Déring is that such contracts with exemp- 
tion clauses should be in a language sure to be understood, i. e. that tickets 
for air travel should be printed in one of the principal world languages. 

French law provides for exemption clauses in the following terms: 
“The aircraft operator may by a special clause claim exemption from lia- 
bility for air risks and faults committed by any person employed on board 
in the conduct of the aircraft, both in the case of passengers and goods. 
This clause does not exempt the operator from liability unless the aircraft 
was in good condition at its departure and the personnel provided with the 
proper licenses and certificates required by law, such special administrative 
certificates establishing a presumption in favor of the aircraft and its crew 
which may be combatted by proof to the contrary. . . . Any clause 
exempting the carrier from his responsibility for the loading, preservation 
and delivery of merchandise is null and voil. And any clause tending to 
exonerate the carrier from responsibility for his personal faults is likewise 
null and void.” These provisions were worked out by Ripert, an authority 
on maritime law, and follow the precedent of the Harter Act, the Hague 
Rules, etc. A distinction is made between operations on the ground (loading, 
safekeeping, etc.) where exemption clauses are not allowed and air navi- 
gation proper, where they are. 

The author approves the provisions making the possession of the 
proper official certificates a presumption juris tantum in favor of the air- 
craft and its personnel. He finds the law a little too severe in making fhe 
owner always liable for his own acts and not taking account of the fact that 
he might, as pilot of his own plane, make an involuntary error of judgment. 
The expression “risks of the air” is not clear. As a whole the French law 
has many good points. 

The Italian law is quite different; it states: “Clauses of exemption from 
complete or partial liability for injuries to passengers are null and void; 
such clauses are admissible for damages to merchandise not resulting from 
fraud.” The courts have not had occasion to decide on this question. The 
author finds this provision too severe, especially in that it forbids a clause 
fixing a limit of liability for injuries to passengers. As a matter of fact 
some Italian companies do insert a clause stipulating that liability for each 
passenger is limited to 100,000 lire and that this figure has been a basis for 
fixing the price of the ticket, but it is doubtful whether the courts would 
sustain such a contract in view of the law. Since the air lines are sub- 
sidized by the State, it would be hard for the companies to maintain that 
liability alone determined the price of their services. Morpurgo has claimed 
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that in spite of the law the exemption clauses have the effect of shifting 
the burden of proof; the author disagrees, such clauses are wholly valid 
or invalid. 

Relative to merchandise, exemption clauses are valid except in case of 
fraud, which may be either on the part of the operator or of his employes. 
There is some question as to what degree of negligence may be considered 
equivalent to fraud. The fact that Italian law makes such a difference 
between maritime and air law in the matter of exemption clauses is likely 
to lead to controversy. 

In conclusion, the author returns briefly to the Warsaw Convention 
which excludes exemption clauses but which does provide for a limiting of 
liability. The Convention provides that the carrier is not liable if he has 
taken all possible measures to prevent the disaster; this follows British 
law and the International Maritime Convention of 1924 and is more liberal 
than the Latin system where, in the case of contractual liability, the carrier 
must prove force majeure or accident (cas fortuit). In the case of 
merchandise, the carrier is not liable for errors of navigation and handling 
of the aircraft, provided that he and his employes have taken all measures 
to prevent disaster. This makes a general rule of the exemption allowed 
in French law. If the carrier can prove contributory negligence on the part 
of the victim, the courts may cancel or diminish his liability, in accordance 
with the laws of the several countries. The present great differences among 
the laws of the different countries on these points make some divergence 
necessary although regrettable. The Warsaw Convention is thus very 
favorable to the carrier, and goes still farther in fixing a maximum liability 
of 125,000 francs per passenger, 250 francs per kilo of freight, and 5,000 
francs for each passenger’s baggage. These sums are fixed in francs on the 
basis of the stabilization of the French franc by the law of 1928. After 
such provisions, it is not surprising that the Convention rules out any ex- 
emption clauses. Naturally, also, it makes the carrier fully liable in case 
of fraud, or negligence equivalent thereto, on his own part or on the part 
of any of his employes in the exercise of their functions. 

While the Convention deals only with international air transport and 
leaves each country free to regulate within its own borders, it is to be 
hoped that once the Convention is ratified the different nations will tend 


toward uniform laws governing this important subject. 
Juxia FIesicer. 
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